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services would justify a different risk-adjusted cost of capital or depreciation rate.””’ The 
Commission noted that 1 1.25 percent was the currently authorized rate of return at the federal 
level, but it held that states may “adjust the cost of capital if a party demonstrates to a state 
commission that either a higher or lower level of cost of capital is warranted.”’” 

83. In the Trzenniul Review Order, the Commission clarified that a TELRIC-based 
cost of capital should reflect the risks of a competitive market.”’ Because the objective of 
T E W C  is to establish a price that replicates the price that would exist in a market in which 
there is facilities-based competition, the Commission held that TELRIC prices should reflect the 
risk of losing customem to other facilities-based ~aniers .”~  The Commission found that 
calculating rates based on an assumption of a forward-looking network that uses the most 
efficient technology ( ie . ,  the network that would be deployed in a competitive market), without 
also compensating for the risks associated with investment in such a network, would reduce 
artificially the value of the incumbent LEC network and send improper pricing signals to 
 competitor^.'^^ The Commission stated that establishing UNE prices based on an unreasonably 
low cost of capital would discourage competitive LECs h m  investing in their own facfties and 
thus slow the development of facilities-based competition. 

84. As noted above, the importance of this clarification was to confirm that state 
commissions must use a consistent set of assumptions when they calculate the three. components 
of rates (operating expenses, cost of capital, and depreciation expense).).”’ That is, if the network 
assumptions are based on projections about what a network would look like in the long-run 
assuming facilities-based competition, the same approach should be followed in developing the 
cost of capital. We invite parties to comment on whether this principle should apply even if the 
Commission adopts a UNE pricing methodology that is tied more closely to the existing network 
of an incumbent LEC. If we ultimately were to find that state commissions should consider an 
incumbent LEC’s existing network in calculating the investment in the network, should they also 
calculate cost of capital based on the existing competitive risk associated with that network? 

85. We ask parties to identify the specific variables that determine the cost of capital 
under the network assumptions that they advocate, and to offer suggestions as to how to $urnti@ 
the various components ofrisk that should be reflected in a company’s cost ofcapital. What We 
the theoretical arguments that support the use of these variables? Is there empirical evidence 
regarding the effect each variable has on a carrier’s cost of capital? How should the cofit of debt 
and co8t of equity be weighted? How should states determine the appropriate capital structure? 
Is incremental investment typically fwded through debt or equity? Should the cost Of Capital 

IL) Local Competition M e r ,  11 FCC Rcd at 15856, para. 702. 
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reflect this? 

86. In the Triennial Review Order, we recognized that one important risk factor to 
consider is the risk of losing customers to facilities-based competitors. How should this risk be 
measured? What is the relationship between this risk and the network assumptions that we 
adopt? Is it always the case that supplying a given product or service in a l l l y  competitive 
market is more risky than supplying the same product or service in a market in transition from 
monopoly to competition? We also ask parties to address the role of fixed and sunk costs, 
assumptions about the level and kind of competition, and entry strategies of competitors in 
affecting risk and cost of capital of incumbent carriers. 

87. We ask parties to comment on the relationship, if any, between our unbundling 
rules and the risk of stranded investment. The Local Competition order suggested that the 
availability of long-term contracts presented one mechanism by which incumbent LECs might 
reduce the risk of stranded investment.’” We ask parties to discuss whether long-term contracts 
have been used in the provision of UNEs. If they have not, why not? Does the process of setting 
prices at forward-looking costs in an industry in which costs generally are decreasing, and 
revising these prices periodically, discourage entry into long-term contracts? How, if at all, 
should any increased risk of stranded investment due to the use of month-to-month contracts be 
considered in calculating the cost of capital? How can this risk be quantified? Does the use of 
economic depreciation eliminate the need to compensate separately an incumbent LEC for any 
additional risk of stranded investment? 

88. We also ask parties to comment on ways in which the Commission might simplify 
the task of setting the cost of capital. For example, if we retain our current rules, and the cost of 
capital is intended to reflect the risk of participating in a market with facilities-based 
competition, is there any reason that the cost of capital would vary among different states, or 
among different companies? If not, would it be appropriate for the Commission to establish a 
particular cost of capital for states to employ? If we move to a pricing regime that looks more 
closely at the incumbent LEC’s actual network, are there any presumptions we could establish to 
facilitate selection ofa  cost of capital? We ask parties to provide studies in support of their 
proposals. Regardless of our network assumptions, are there particular models for projecting 
cost of capital that clearly should or should not be used? Are there particular data sources that 
should or should not be given deference? We ask parties to identify proxy companies or 
industries for use in estimating the UNE cost of capital and to explain in detnil why they believe 
the identified proxies are appr~pnate.’’~ 

89. In the Triennial Review Order, the Commission also clarified that a TELRIC- 
based cost of capital should reflect any unique risks (above md beyond the competitive risk8 
discussed above) associated with new services that might be provided over certain typa of 

’” Local Competition Order, 1 1  FCC Rcd at 15849, para. 687. 

’” 5cs.use no actual compmy is m the business solely of providing 6TNEs, it is necessary to dctmnine the rirlr 
associated with the UNE business by usmg as a proxy existing compPni6s 01 industries thrt lf6 believed to h.W I 
comparable level of nsk. 
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facilities.”’ The Commission reiterated its finding from the Local Competition Order that 
different UNEs may have different costs of capital”2 and clarified that the use of UNE-specific 
costs of capital is an acceptable method of reflecting in UNE prices any risk associated with new 
facilities that employ new technology and offer new services. We ask parties to comment on 
when it would be appropriate for a state commission to establish different costs of capital for 
different UNEs. What types of risks would distinguish one element from another with respect to 
cost of capital? Would such an approach accurately reflect how incumbent LECs actually raise 
capital (Le., on an entity-wide as opposed to a per-facility basis) and, if not, is this relevant? 

90. Although states have had the option of establishing UNE-specific costs of capital 
since 1996, we are not aware of any states that have followed this approach. We ask parties to 
comment on the reasons why such an approach has not been implemented. We are particularly 
interested in comments f?om state commissions that have considered and rejected this approach. 
Are there steps the Commission could take to facilitate the ability of states to establish UNE- 
specific costs of capital? Do the benefits of using a cost of capital that more accurately reflects 
the risk associated with providing a particular UNE outweigh the administrative burden of such 
an approach? 

91. We ask parties to explain whether different proxy groups should be used to 
estimate the cost of capital for different UNEs. If parties believe that different proxy groups 
should be used, they should identify these proxy groups and explain in detail why these are 
appropriate. An alternative approach would be to estimate the cost of capital based on a single 
proxy group and then adjust that cost of capital according to the relative risk of the particular 
UNE. Patties that favor such an approach should explain in detail how to make the relative risk 
adjustments. Please also identify the proxy group of companies used BS the starting pokit to 
estimate the cost of capital and explain in detail why this proxy p u p  is appropriate. 

D. Depreciation Expense 

92. Economic depreciation is a method of reflecting anticipated declines in the net 
present value of an asset over the course of its useful life. If equipment price are expected to 
decline over time, the value of equipment currently in use in the network (and therefore the price 
under a forward-looking methodology) should decline over time at the same rate. Calculating 
the appropriate rate of price decline is quite complicated because it is based largely on 
projections about future events. In UNE pricing cues, however, the task is made even more 
difficult by the manner in which most computer cost models calculate prices. specificdly, most 
models include a levclization h c t i o n  that imposes a constant price schedule over the life Of the 
asset. As we discuss in more detail below, there is an inherent tension between leveking prices, 
on the one hand, and establishing UNE prices that reflect aiiticipatd equipment price chmga, 
on the other hand. 

93. There are two components of depreciation - the useful life of the asset, and the 
~ ~~~~~ ~ ~~ ~ 

TriennialReview Order at pup. 683. 
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rate at which the asset is depreciated over that usehl life. In the Local Competition Order, the 
Commission stated that properly designed depreciation schedules should take into account 
expected declines in the value of goods.'" Similarly, the Commission's rules q u i r e  the use of 
"economic depreciation" but provide no additional detail.'u In the Triennial Review Order, we 
declined to mandate any particular set of economic lives because there was no record to support 
such a finding.'" With respect to the rate of depreciation, however, we clarified that a carrier 
may accelerate recovery of the initial capital outlay for an asset over its life to reflect any 
anticipated decline in its value." Recovering more of the initial capital outlay for the asset in 
the early years would enable a carrier to recover less in later years, thereby allowing it to 
compete with carriers that have purchased new, lower-priced quipment in those later years.'" 

1. Asset Lives 

The useful life of an asset normally is determined by comparing the operating cost 
of the existing asset with the operating cost plus the investment cost of a new asset that perfoms 
the same functions (assuming the new equipment will generate the same revenue as the existing 
equipment). Estimating asset lives is difficult because the estimate depends on the physical life 
of the existing asset, the expected operating cost of the existing asset, and the expected 
investment and operating cost of new assets, some of which may not yet have been invented. 

94. 

95. In 1994 and 1995, the Commission simplified its depreciation process by 
establishing a "safe harbor" range of asset lives for use by incumbmt LECS."~ The Commission 
modified the range for digital ewitching equipment in 1999. 'j5 Asset lives prescribed by the 
Commission were intended to be forward-looking when they were established,'" md the 
Supreme Court specifically found that FCC-p~scribed asset lives wwc a reasonable sfPrling 
point fer developing the depreciation expense to be used in setting piicee."' 

96. In the Biennial Rev iew  Depreciation Order ,  the ihnmission noted that more than 

Id at 15849, para. 686. 

Iu 47 C.F.R. 8 51.505@)(3). 

'I5 Triennial Review Order at para. 688, 

Id. at para 689-91 

'" Id at para. 690. 

Simplification of the Depreciation Prescription fiossss, CC Becket No. 92-296, Second &pIt  ahd ordsr, 9 
FCC Rcd 3206 (1994); Third Report and Order, 10 FCC Rcd 8442 (1995). 

'I9 I998 Biennial Review - Revfcw efDepreonrlon Requirementsfor Incumbent Locul ExchanIe Carriers, CC 
Docket No. 98.137. Report and Order. 15 FCC Rcd 242,247-48, para. 13 (1999) (Blennml Review Depreciurfon 
Order). 

'" See USFInpurr Order, 14 FCC Rcd at 2034495, pata. 426 ("We believe thm process of combinin!g StStistis.1 
-lysis of histoncd infoimation with forecasts of equipmat replacmunt generate6 forward-lwhg projected lives 
that arc reasonable estimates of econonuc lives and, therefore, w appreprirte measures of @reciatien."). 

'" Verizon v FCC, 535 US. at 519-20. 
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20 states have used FCC regulatory lives in calculating TELRIC-based UNE prices. In the same 
order, the Commission rejected the use of asset lives reflected in financial reporting. 14' It did, 
however, permit incumbent LECs to seek waivers that would allow them to use financial book 
lives,"' although no LEC has yet sought a waiver under these rules. This decision did not, 
however, specifically consider whether FCC lives or financial book lives are more appropriate 
for use in a TELRIC calculation. In the universal service proceeding, the Commission used 
FCC-prescribed regulatory lives in running the Synthesis Model.'" In its section 271 decisions, 
the Commission has found both FCC regulatory lives and financial book lives to be consistent 
with TELRIC prin~ip1es.l~' Similarly, in the Triennial Review order, the Commission declined 
to mandate one set of asset lives or the 0thcr.l" 

97. The issue of asset lives is one where we believe more guidance h m  the 
Commission would be helpfid to state commissions. Although the record in the Triennial 
Review proceeding did not offer a basis for providing such guidance, this NPRM provides an 
o p p o b t y  for parties to present evidence to support such guidance. 

98. In past decisions, the Commission has been reluctant to rely solely on financial 
reporting lives out of concern that Generally Accepted Accounting principles (GAAP) might 
permit companies to adopt depreciation methods that result in excessive depreciation expmsc."' 
Is this reluctance warranted in the context of UNE ratesetting? Do the financial lives used to 
develop eamings reported to shareholders match those that companies use to plan their htum 
capital expenditures? If not, are the financial lives used to develop reported earnings shorter or 
longer than those that companies use to plan their capital expenditures? Please explain why 
these lives differ, assuming that they do. We request that competitive LECs and incumbent 
LECs submit the lives that they use to plan their capital expenditures. 

99. We seek comment on how financial reporting lives are developed and whether 
they accurately represent the anticipated economic life of assets. For example, how do financial 
reporting lives reflect the potential impact of future technologies? With respect to the major 
categories of plant and equipment (switching, loops, interofice transport), is there objective 
evidence that anticipated changes in technology will cause equipment installed today to have 
shorter lives than the same equipment that was installed in the past? Is there objective evidence 
that potential advances in technology may actually lengthen the uaehl life of same typm of 

~~ 

Biennial Review Depreciation M e r ,  IS FCC Red at 262-63, para. 48 YWe believe that gwhg incumbsac 
LECs the nght to select, for regulatory purpoxs, my depreciation rate allowed by 6AAP [6cnenlly Accepted 
Accounting Principles] is inapproprints a8 long as lncumbcnt LECs reserve the nght to make claims fer fQiIh€OiY 
relief based en €he increased depreciation that would result from granting them that flexibility."). 

I" Id. at 252-53, para. 25 (establishing wivtr mquucmfs).  

USF Inputs M e r ,  14 FCC Rsd at 20344, para. 426. 

I" See, e.g., Veriton R h d e  Island 271 Order, 17 FCC Rcd at 331617, para. 30 (FCC hven); SEC 
Kansas/OUohema 271 Order, 16 FCC Rcd at 6114, para 76 ( f m c i a l  Irvcs). 
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I" 

Triennial Revrew Order at para. 688. 

Biennial Review Depreciation M e r ,  15 FCC Rcd at 263, para. 48. 
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assets? What asset lives are appropriate for equipment in the existing incumbent LEC network 
that is, or soon will be, obsolete? How relevant, if at all, is the actual retirement experience of an 
incumbent LEC, its depreciation reserves, or its projected investment plans for the near future? 
Is there other objective evidence the Commission should consider in this regard? We encourage 
parties to provide studies forecasting the economic lives of the major local exchange c d e r  
assets in support of their proposals. 

100. We also seek comment on whether compliance with GAAP results in any 
systematic bias. For example, does the “conservatism” principle underlying GAAP lead to a 
downward bias in asset lives?’Q How much discretion does GAAP give incumbent LECs in 
setting asset lives? Will pressure from the financial markets ensure that asset lives are estimated 
accurately? Does the use of different asset lives for different regulafory purposes create 
incentives for regulatory arbitrage? 

101. We also ask parties to comment on whether FCC regulatory lives reflect the 
competition and technology assumptions required under a forward-looking costing methodology. 
We note that it has been almost a decade since the Commission first established forward-looking 
asset lives, and the Commission last adjusted its “safe harbor” asset lives in 1999.’” Are these 
lives still accurate? We ask parties to explain whether the validity of FCC asset lives depend8 in 
part on whether the Commission retains a scorched node approach to network design or instsad 
adopts its tentative conclusion that forward-looking costs should more closely account for :?e 
real-world attributes of the routing and topography of an incumbent LEC’s network. 

2. Depreciation Rate 

As noted above, economic depreciation is a method of reflecting anticipated 
declines in the net present value of an asset over the course of its useful life. Where equipment 
prices are expected to decline over time, the value of existing network assets (and therefore 
prices under a forward-looking methodology) should decline at the same rate. In the Triennial 
Review Order, we stated that front-loading depreciation may be appropriate in such situations, 
although we noted that there were a number of unanswered questions regarding precisely how 
carriers could reflect anticipated equipment price changes in their UNE  price^.''^ This 
proceeding presents an oppoxtunity to explore these questions. 

102. 

103. As noted above, the rate of equipment price changes, if normalized to reflect 
advances in technology, should be a significant factor in calculating TELRIC prices. We ask 

~~ ~~ 

GAAF’ is “guided by the comcrvahsm pnnciple which holds, for example, thaf when alternative expense 
amounts are acceptable, the d t m h v c  havmg the least favonibls effect on net incorn should be used.” Bicnnid 
Review Depreciation Order, 15 FCC Rcd at 263, para. 48 (quotmg Simplifcalion of the Bcpresiation Preserlption 
Process, CC Docket No. 92-296, Report and Order, 8 FCC Rcd 8025,8044 (1993)). 
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parties to comment on the relationship between the rate of change in equipment prices and the 
rate of change in final product prices. To what extent do companies in competitive markets 
consider changes in the economic efficiency of assets (e.g., price changes, technological 
advances) in deciding how quickly to recover investments? How can we measure anticipated 
changes in the efficiency of equipment? To be useful, must any measurement of equipment price 
changes also reflect advances in the capabilities of the equipment? Are there publicly available 
price indices that adjust for changes in economic eficiency that could be used in establishing 
depreciation schedules? Are there other sources of information that would be more appropriate 
for use in establishing rates based on a forward-looking costing methodology? Parties should 
explain how different sources of data address changing capabilities of equipment over time. 
Parties also should explain whether recent declines in equipment costs, if any, are useful in 
establishing a general approach going forward, or are they instead extraordinary events caused 
by the recent sudden decline in markets for telecommunications equipment generally and 
therefore not reliable indicators of general trends in equipment pricing? 

104. If the investment cost of equipment declines from year to year, UNE prices also 
should decline h m  year to year, all else being equal. Similarly, if investment costs are expected 
to increase h m  year to year, then UNE prices also should increase from year to year. A regime 
with wholesale prices that change over time may be a rational response to a market where 
investment costs are changing and facilities-based competition exists or is expected to exist. We 
ask parties to comment on the costs and benefits of such a regime. We also ask parties to addme 
wfiether adjustments to depreciation expense represent the best mechanism for reflecting 
anticipated equipment price changes in UNE prices. If UNE prices can be adjusted directly to 
reflect anticipated equipment price changes, there may be no need to develop complicated 
mechanisms for reflecting such changes in depreciation expense. 

105. One of the difficulties in reflecting changing equipment costs in UNE price is 
that most cost models used in setting TELRIC prices do not reflect the actual investment patterns 
of carriers. Carriers continually invest in new assets and depreciate (and eventually retire) old 
assets. In contrast, the cost models typically assume that the entire investment in the network is 
made at a single point in time, and that no additional investment is made in subsequent pi&. 
This same process is then repeated each time a state commission sets new rates. Because the 
return on investment will decline in each period as the base of undepreciated investment 
declines, even straight-line depreciation will result in rapidly declining prices over time unless 
recovery is levelized across time periods. Consequently, a “levclization” function is included in 
most cost models to replicate real-world investment and recovery patterns. 

106. The levelization of rates that occurs in most cost models appears to be 
inconsistent with the concept of adjusting UNE prices to reflect anticipated changes in 
equipment prices. We ask patties to comment on this statement and to discuss the consqugnce 
ofrunning current cost models without the levelimtion function. Does the use of leveliaation 
sgnd insorrest signals to the extent that it produces UNE prices that do not vrvy over time even 
when input prices arc rising or falling? Would there be dramatic variation in rat= fium y e a  €0 

year if rates were not Ievclizcd? Would this type of variation dietoff the economic S i N S  
rcgding the efficient use of incumbent LEG facilities by competitors? 

107. An altematjve methodof reflecting economic depreciation might be to movor 
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through depreciation expense the difference between the current value of the asset and the 
anticipated value of the asset at the next rate proceeding. As a practical matter, how would such 
an approach work? How would the anticipated fitture value of assets be determined? One issue 
that arises under this alternative approach is whether and how prices should be adjusted if a state 
commission’s expectations regarding equipment prices prove to be incorrect. We ask parties to 
comment on this approach to economic depreciation and to identify other approaches that might 
be used. 

108. Given the potential difficulties associated with some of the mechanisms described 
above, we ask parties to comment on whether a reduction in asset lives might be used as a pmxy 
for changing investment costs. Unde: what circumstances would a canier retire an asset before 
the end of its useful life? Once an asset is in service, is it reasonable to assume that it would be 
retired early only if the net present value of the expected future cash flows associated with 
buying and operating new technology is higher than the expected cash flows associated with 
operating the old asset? If the use of shorter asset lives increases the amount of cost recovery, is 
this an appropriate method of reflwting anticipated technological improvements that would 
lower costs? Is there a risk of over-recovery if asset lives are shortened? Is there evidence that 
this is how unregulated companies account for the uncertainties associated with equipment price 
changes and other consequences of advancing technology? 

E. Expense Factors 

109. One area of contn m y  in state pricing proceedings has been the calculation of 
monthly operating expenses. In theory, the monthly operating cost should be calculated by 
estimating the total forward-looking operating expense associated with a particular network 
element (e.g., by conducting time and motion studies of likely maintenance activities) and then 
dividing the total operating expense by the appropriate number of units, such as lines, to obtain 
the expected average operating expense. Such an approach is difficult to implement in practice, 
however, so regulators often estimate projected operating expenses by multiplying the projected 
investment in the network by an annual cost factor (ACF).”’ An ACF typically is a ratio of 
current expenses to current investment for a particular account. The ratio is multiplied by the 
projected investment to obtain the projected expenses. An alternative method of calculating 
monthly operating costs is to look at current operating expenses and make any adjustments to 
reflect anticipated experience in the period for which the projection is made, such as adjustments 
for productivity and inflation. 

110. We seek comment on these approaches to estimating expenses. Is one approach 
clearly superior to the others? Under the network assumptions required by OW T E W G  rules, is 
it c o m t  to assume that expenses will be reduced in proportion to reductions in investment? 
Would such an assumption be more acceptable if we shmgcd the network assumptions to more 
closely track an incumbent LEG’S existing network? Would it be reasonable to assume that an 
incumbent LEC’s current expenses represent the forward-looking cost9 of operating a network? 
Why or why not? Are there approaches tQ projecting expenses that do not rely on an incumbent 
LEC’s past experience, such as benchmarking to other companies? Are there other approaches 

Is’ See, eg.. USFInpufs Order, 15 FCC Rcd at 20301-02,203W, paras. 341,346. 
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that might be used to estimate expenses more accurately? 

1 11. We invite parties to provide empirical evidence that demonstrates the factors that 
most influence the level of expenses. For example, are outside plant expenses mote likely to be 
correlated to changes in labor rates, the level of outside plant investment, or some other factor or 
combination of factors? Do the same factors control the expenses associated with switching and 
transport, or are there other factors upon which those expenses should be based? Do the factors 
that influence expenses vary by state or by carrier? Is the level of expenses affected by the 
assumed life of an asset for depreciation purposes? For example, if we shorten asset lives as a 
proxy for accelerated depreciation, as discussed above, would it also be appropriate to reduce 
operating expenses under the assumption that the carrier would avoid the higher expense of 
operating an asset at the end of its useful life? 

1 12. If we find that the best method of projecting expenses is to make forward-looking 
adjustments to actual expenses, what type of adjustments would be appropriate? If adjustment8 
are made for inflation and productivity, how should those factors be measured? Are ~n 
incumbent LEC’s past productivity gains a relevant considmtion, or should we look at measures 
of productivity across carriers, or across the industry generally? From what SOII~CCS should this 
information be developed? 

113. We ask parties to address any specific issues that arise in connection with 
estimating non-plant expenses, such as customer care or common overhead. How should these 
costs be allocated among different elements? Is it appropriate to allocate these c08ts to non- 
recurring charges, or should they be recovered only through recurring charges? 

F. Non-Recurring Charges 

114. As discussed above, non-recurring costs may be thought of as the “installation” or 
“set-up” costs an incumbent LEC incurs processing and provisioning a competitive LEC order 
for a UNE. Non-recurring charges (NRCs) constitute an upfront cost to the competitive LEC 
that is generally not recoverable if it subsequently loses the end-user customer served with the 
W. Consequently, as the Commission recognized in the Local Competition Order, NRCs CM 
be a serious barrier to entry, especially if they are unduly high.’” 

115. In the LOGUZ Competition Order, the Commission concluded that, as a general 
rule, rates for unbundled network elements should recover costs in the manner in which they are 
in~urred.”~ The Commission required that recurrin costs be recovered through recurring 
charges, rather than through a non-recumng charge!M It gave dissre€ion to state commissions, 
however, to require incumbent LECs to recover n o n - m d n g  costs through recurring chargUg66 
over a reasonable period of time. The Commission found that recovery of non-recurring c06U 
through recurring charges was a “common practice’’ that “fully compensated” the incumbent 

Local Competition Order, 11 FCC Rcd at 15875, para. 747 

’” Id. at para. 143. 

Iy Id. at 15874-75, para. 745. 
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LECs for their non-recurring COS~S.”~  It also required that states take steps to ensure m equitable 
distribution of non-recurring costs among carriers that benefit fiom a non-recurring activity (e.g., 
by providing the initial competitive LEC a ro mtu refund of charges paid when a subsequent 
competitive LEC uses the same facility). I sr 

1. Identification of Costs 

The subject of NRCs presents two sets of issues that have been a constant source 
of dispute in state proceedings and in section 271 applications since 1996. The first set of issues 
relates to what costs an incumbent LEC should be permitted to recover for the activities needed 
to initiate service to a competitive LEC. In TELRIC proceedings, a significant issue has been 
whether the state commission should assume a state-of-the-art network in calculating non- 
recurring costs just as it does with recurring costs, as our rules sugge~t,’~’ or whether it should 
use n different network assumption that more closely reflects the costs associated with providing 
services on the incumbent LEC’s existing network. 

116. 

1 17. We believe that consistency among the various components of rates is important. 
Using one set of network assumptions for recurring charges and a different set of network 
assumptions for NRCs potentially results in some over-recovery or under-recovery. 
Nevertheless, we are sensitive to the practical concern that network assumptions that depart 
significantly from an incumbent LEC’s existing network might preclude recovery of the cost of 
non-recurring activities that would be required in establishing a competitive market. We ask 
parties to address whether our tentative conclusion in paragraph 52 should apply with respect to 
NRCs and, if it does, whether this ensures that incumbent LECs will be able to recover all of 
their forward-looking costs of non-recurring activities. 

118. A related issue that often arises in state proceedings is the relationship between 
NRCs for manual activities and an incumbent LEC’s operational support systems (OSS). In light 
of our tentative conclusion to more closely account for the real-world athibutes of the routing 
and topography of the incumbent LEC’s existing network in developing forward-looking costs, 
what assumptions should be made with respect to the capability of the incumbent LEC’s OSS? 
Should the costs associated with OSS be recovered through expense factors or should separate 
charges be permitted? If charges to recover OSS costs are permitted, how should they be 
calculated? Should incumbent LECs be permitted to recover through separate OSS charges the 
costs associated with systems that are used for both wholesale and retail services? Given that 
many OSS upgrades affect both wholesale and retail fbmtiOil6, how should regulators allbcate 
OSS costs betwan these Wctions? Should all costs of opening an incumbent LEC’a OSS to 
competitors be borne by the competitors, or arc there costs that arc more apptgpriately sppread 
among the incumbent LEC’s retail customers 86 well? 

Is’ Id. at 15875-76, para. 749. 

Id. at 15876, paras. 750-51 

Is’ 47 C.F.R. 8 51.507(e) (“Won-rccwrmg charges . . . shall not prmvt an incumbent LEC to recover mon than the 
tom1 torward-leelung cost of providing the applicable element.”). 
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119. Even with highly automated systems, some manual activities always will be 
needed. We ask parties to comment on the particular activities that are not susceptible to 
automation. How should state commissions determine the cost of performing these activities? 
We note that testimony on these issues in state TELRIC proceedings typically relies primarily, if 
not exclusively, upon the subjective opinions of panels of subject matter expeTts.Is8 We seek 
comment on how state commissions might develop more objective evidence on n0n-rec-g 
costs. Would a shift to network assumptions that more closely track the incumbent LEC’s 
existing network eliminate some of the speculation that often characterizes state proceedings? IS 
it appropriate to establish a presumption that an incumbent LEC’s current practices with respect 
to non-recurring activities are efficient, or are an incumbent LEC’s incentives to be efficient 
diminished when competitive LECs are the primary users of a particular activity? 

2. Recovery of Costs 

The second set of issues relates to whether non-recurring costs should be 120. 
recovered through NRCs or through recurring charges. The costs at issue generally BIZ labor 
costs, i.e., the cost of sending a technician to a customer location, a remote terminal, or a central 
ofice to perform some activity that is necessary for the competitive LEC to be able to serve m 
end user. Beyond a general preference for recovery through recurring charges, Is9 the Local 
Competition Order provided no guidance to the states as to how they should distinguish between 
costs recoverable through NRCs and costs to be treated as operating expenses that are r e c o v d  
through recurring charges. 

121. One possible guideline for making this difficult decision would be to limit 
recovery through NRCs to those costs that exclusively benefit the competitive LEC ordering the 
UNE. This approach provides a mechanism by which an incumbent LEC can recover the cost of 
activities related to the initiation of service by competitive LECs, while at the same time 
reducing the barriers to entry for competitive LECs. The cost of activities for which NRCS are 
not permitted generally would be recovered in recumng charges through expense factors, just as 
LECs recover costs associated with repair and maintenance of their networks.’M 

122. Would allowing NRCs only for activities that solely benefit a specific competitive 
LEC reduce the number of activities for which NRCs would be permitted? For example, should 
installation of a cross-connect at a feeder/distribution interface (FIX) be subject to a NRC if such 
a facility typically remains in place after a customer terminates service? Conversely, should 
placement of a GroSS-cOlmeCt fiom the main distribution frame (MBF) in a central ofice to a 
competitive LEC’e collocation space remain subject to a NRC because only the competitive LEG 
that orders the cross-connect would benefit from the work? 

123. We dso ask parties to comment on how an approach that limits NRCS to activities 
~ ~~ ~ ~~ ~ ~~~~~ ~ 

’” See @vest 9-State 271 Order, 17 FCC Rcd at 26425, paras 214,216. 

Local Compelifion Order, 11 FCC Rcd at 15875-76, para. 749, 

A possible exception to this approach would be m cues where the mcumbent LEC CUI demonstrrts that the cost 
was not considmd in calculating the GXPCMC factor, e g., where it did not need to perform the activity for its own 
operations and compehnve LECs were not yet requesnng the acnvlty 
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benefiting a particular CLEC would be implemented by the states. Although such an approach 
would reduce the likelihood that NRCs would impose a barrier to competitive entry, would it 
also provide incumbent LECs with full recovery of their forward-looking costs? Would such an 
approach simplify the calculation of NRCs by state commissions? Is it necessary under such an 
approach to back out certain costs h m  the calculation of expenses to avoid double recovery? Is 
there a simple way to make such an adjustment? How should carriers that have paid a NRC for a 
particular activity be credited if an incumbent LEC subsequently eliminates the NRC and 
recovers those same costs through recurring charges? 

124. We solicit comment on whether a contrary approach, allowing NRCs for every 
activity related to a competitive LEC order, would provide sufficient incentive for incumbent 
LECs to use mechanized processes when it is efficient to do so. Would allowing W . 9  for all 
such activities increase the potential for over-recovery of these costs? Would regulators need to 
develop mechanisms to back out these costs in developing expense factors? Would it be 
necessary to develop some type of refimd mechanism if other carriers also benefit from the 
work? Parties that oppose limiting the activiues for which NRCs are permitted should suggest 
practical methods for making such adjustments in order to avoid double recovery of costs. 

125. We invite parties to offer other suggestions on principles that states could apply to 
identify when it is appropriate to recover costs through NRCs, and the consequence of those 
principles on competitive entry and cost recovery. For example, of what relevance are the NR6s 
imposed by incumbent LECs on retail customers? Could those NRCs serve as a basis for 
assessing the reasonableness of NRCs imposed on competitive MCs? Could we resolve 
concerns about the level of NRCs by eliminating or reducing the allocation of common costs and 
overhead to activities for which NRCs are imposed? 

3. Disconnection Costs 

Beyond these general issues related to when NRCs should be imposed and what 126. 
costs they should recover, we note that there are a number of specific issues that are a continuing 
source of controversy in state pricing proceedings. One issue that arises in many proceedinga is 
The question of disconnect costs. Incumbent LECs typically favor recovering the cost of 
mconnccting UNEs at the time of installation, while competitive LECS gmerally argue that such 
costs, if they exist at all, should be recovered at the time service actually is dis~omected.'~' 

127. We note that calculating the appropriate charge for disconnection may be more 
complex if it is imposed at the time of installation. As an initial matter, it is difficult to predict 
how often disconnect costs actually will be incurred. Many NRCs that incumbent LEGS charge 
their retail customers cover both installation and disconnection of service, and therefore the cost 
of disconnecting a UNE may already have been recovered by the incumbent LECSc."' In other 
cases, the customer may switch to anofhcr carrier md the cost of m m g i n g  the facilities would 
be rccoverd through the installation charge on the new carrier. We ask p d e 8  to ptatride 
empirical evidence with respect to the frequency with which facilities actually are disconnected 

~~ 

pveS? 9-State 271 Order, 17 FCC Rcd at 26326-27, paras. 218-20 

''* Id. at 26426, para. 219. 
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and the costs are not recovered through other charges. 

128. Another possible complication if diswnnect costs are recovered at the time of 
installation is that the charge should be discounted to reflect the time value of money over the 
average penod for which the competitive LEC is expected to use the UNE. In the absence of 
objective evidence on which to base this calculation, accelerating the recovery of disconnect 
costs is likely to lead to an under-recovery or over-recovery of costs. We ask parties that favor 
such an approach to explain whether there are other factors that outweigh the consequences of 
having an intentional mismatch between costs and E V ~ ~ U G S .  

4. Loop Conditioning 

A second specific issue that has created significant disputes at the state level is 
loop conditioning. In the UNE Remand Order, the Commission stated that incumbent LECs 
could charge for conditioning loops, notwithstanding the fact that such activity may not be 
necessary in a forward-looking network.'63 The Commission required the states to ensure that 
any line conditioning charges comply with FCC pricing rules for non-recurring c o ~ t s . ' ~  In the 
Triennial Review Order, the Commission stated that state commissions have discretion to 
determine whether loop conditioning costs are forward-looking costs, and whether those COO& 
should be recovered through recurring charges or non-recurring 

129. 

130. We ask parties to comment on when and how the costs associated with loop 
conditioning should be recovered. The Commission noted in the UNE Remund Order that, 
pursuant to industry engineering standards, loops under 18,000 feet in length generally should be 
free of impairments such as load coils and excessive bridged taps.'- Under a forward-looking 
costing methodology, should competitive LECs be required to pay the costs of conditioning such 
loops? Does the answer to this question depend on whether we retain the network assumptions 
of the current TELRX rules? We noted in the Trienniul Review Order that one option available 
to state commissions would be to permit NRCs for loop conditioning only in extraordinary 
circumstances, such as copper loops that arc longer than 18,000 feet.'" Is this a useful 
distinction? How, if at all, should such NRCs be distributed among the competitive LEC 
requesting the conditioning and future carriers that provide DSL service over the conditioned 
loop? 

G. Rate Structure 
~~ ~ 

Implementation of ihe Local Compczt?ien PfBvuions of the Telecommunications A n  ofl996, CC Docket No. 
96-98, Thud Report and Order and Fourth Further Notice of Proposed Rulemlcing, la FCC Rcd 3696,3784, para. 
193 (1999) ("UNE Remand Order") (subsequent hstory amtted). 

I(* 

16' 

UNE Remand Order, 15 FCC Rcd at 3784, para 194. 

Triennial Rniw Order at para 641. 

UNE Remand Order, 15 FCC Red at 3784, para. 133. 

Triennial Review Order at para. 641. We note h t  lord coils are not necessary for voice i&ce on lo6g8 lcss "' 
than 18,000 feet ~tl length and generally can be removed m a bafch process; on loops in CXCMS of 18,ooO feet, 
however, load coils are needed for voice service and typically must be removed one loop at a hM. 
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13 1. The rules adopted in the Loco1 Competition Order contain a variety of 
requirements regding  how UNE rates should be structured. Charges for dedicated facilities, 
including unbundled loops and dedicated transport, must be flat-rated.'" The costs of s h a d  
facilities, on the other hand, may be recovered through flat-rated or usage-based charges, m long 
as the rate structure efficiently apportions costs among users.Iw The Commission also allowed, 
but did not require, the use of peak-period pricing for local switching and other shared 
faci1ities.lm 

132. We seek comment on whether, and under what circumstances, changes are needed 
to our rate structure requirements. Would it be appropriate to require that switching costs be 
recovered solely through flat-rated charges? What are the benefits and drawbacks of such an 
approach? Would flat-rated recovery of switching costs comply with the statutory pricing 
standard under section 252(d)(l)? Would flat-rated prices also be appropriate for shared 
transport? For example, should the costs of shared transport be allocated among carriers using a 
facility based on the proportion of lines each carrier connects to the transport facility? 

H. Rate Deaveraghg 

133. In the Loco2 Competition Order, the Commission found that geographically 
deaveraged rates more closely reflect the cost of providing UNEs."' The commission reqUind 
states to establish at least three cost-based rate zones.'* During the course of section 271 
proceedings, both incumbent LECs and competitive LECs raised concerns about the 
consequences of UNE rate deaveraging. In addressing these concerns, the Commission has 
noted that the combination of retail rates that include implicit support flows (and therefore 8tc 
not entirely cost-based) and the availability of cost-based, deavmged UNE rates could affect 
entry incentives with respect to different geographic areas within a st i~tc. '~~ 

134. The Locol Competition Order alx, addressed the subject of "classof-service" 
deaveraging. The Commission found that thcrc was no evidence that the cost of providing 
particular UNEs varies with the type ofretail service or retail customer.'" As with g e ~ p p h i c  
deaveraging, the requirement to average UNE rates across diffnrnt classes of customers affects 
how attractive customers might be to competitive LBCs in states where similar averaging is not 

47 C.F.R. 5 51.509(a), (c). 

169 Id. 5 51.509@), (d), (e); Local Cornpetition Order, 11 FCC Rcd at 15878. g m .  755. 

I7O Local Cornpetinon order, 11 FCC Rsd at 15878, pan. 756-57. 

Id. at 15882-83, para. 764. 

I n  Id. at 15882-83, para. 765. 

See, e&, Application by Verizon New England Inc., Bell Ailantic Communications, Inc. (&a Yeriaon Long 
Distance), NYNEXLong Disfance Company (d/b/a Verizon Enterprise Solutions), Yeriaon Global Networks he. ,  
and Veriton Select Services Inc.. for Authoruation To Pmvide in-Regron, InrerLATA Services in Vermont, CC 
Docket No. 02-7, Memorandum Ophon and Order, 17 FCC Rcd 7625,166144, paras. 65-69 (2002) (discussing 
the nlahonshrp betwen possible retail rate sububndlcs and LJNE '3pnce squeeze" allegations). 

17' Local Competirien Mer, 1 1  FCC Rcd I t  15883, para. 766. 
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required for retail services. For example, if retail business rates are higher than 
rates for a comparable service, but prices are the same for the UNEs necessary to provide that 
service, we would expect competitive LECs to target high-margin business customers and to 
avoid low-margin residential customers. 

residential 

135. Although our Trienniul Review Order explains how the Commission’s 
impairment standard takes into account implicit support flows among retail services, that order 
does not directly address issues related to differences in the averaging of incumbent LEC retail 
rates and UNE  rate^."^ Given the Commission’s limited ability to influence or control retail 
local exchange rates, how can the Commission achieve its goal of sending appropriate economic 
signals with respect to competitive entry and investment? Would changes to our deaveraging 
policies with respect to UNEs address these concerns or are there alternative steps that the 
Commission might take? 

the requirement of geographic deaveraging. What are the consequences of deaveraging UNE 
prices in states where retail rates are not similarly deaveraged? Would it be appropriate to 
require deaveraging only in states where retail rates are deaveraged? Is it possible to reconcile 
such an approach with the cost-based pricing standard contained in section 252(d)? 

136. We seek comment on whether, and under what circumstances, we should retain 

137. We seek comment on whether, and under what circumstances, to retain the 
requirement to average rates across different classes of service. Parties that favor elimination or 
modification of this requirement should present evidence demonstrating that the costs of serving 
different classes of customers are sufficiently different to warrant deaveraging of those rates. 
For example, is there objective evidence that the cost of serving business customers is either 
higher or lower than the cost of serving residential customers? If so, what is the cause of them 
cost differences? Is deaveraging UNE rates across classes of cuBtomm appropriPte if d l  rates 
do not reflect these same cost differences? 

I. Rate Changes Over Time 

138. One issue on which all parties likely agree is that UNE pricing proceedings under 
the Commission’s current ~ l e s  require a substantial commitment of resources h m  everyone 
involved. A typical UNE pricing proceeding may take two to three years to complete, which 
results in rates that may be outdated at the time they are adopted. Moreover, even as 
circumstance8 change, states may be reluctant to adopt new prices to reflect those changes 
because they are not willing to commit the resources needed for these proceedings. 

139. We ask parties to comment on whether there might be mechanisms that could be 
used to adjwt UNE prices over time, thereby reducing the need for state commissions to conduct 
a full UNE pricing proceeding every few years. Such an approach might, for cxmple, be similar 
to many price cap regimee, which periodically adjust rates’baped on productivity and inflation 
factors, How might such an approach work for UNE prices? In particular, we ask p ~ i e s  how 
productivity factors might be calculated. Could a single productivity factor be used, or would it 

‘’I Triennial Review Order at p a s .  154-69. 
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be necessq to develop different factors for different UNEs? Could a national factor be used or 
would it be necessary to develop state-specific productivity factors? What sources of data could 
we use to derive these factors? We invite parties to provide empirical evidence regarding 
productivity, such as productivity studies, that we could use to establish productivity factors if 
we pursue this approach. 

140. If the use of productivity factors to adjust rates periodically is feasible, should it 
be mandatory? Or should states retain the ability to conduct a full UNE pricing proceeding at 
their discretion? Would a periodic adjustment to rates in lieu of a full UNE pricing proceeding 
be sufficient to satisfy a state’s legal obligations under section 252? Are there methods other 
than the use of productivity factors that could be used to make periodic rate adjustments? 

V. RESALE PRICING 

141. Section 252(d)(3) of the Act requires that state commissions establish wholesale 
rates for resold services based on the incumbent LEC’s retail rates, “excluding the portion 
thereof attributable to any marketing, billing, collection, and other costs that will be avoided by 
the local exchange In the Local Competition Order, the Commission adopted a 
“reasonably avoidable” standard governing the costs that must be considered avoided when 
calculating the wholesale discount.’77 That is, the Commission found that any costs that 
“reasonably can be avoided” by the incumbent LEC when it mvides a service at resale must be 
considered avoided in determining the wholesale discount. 1 7 f  

142. The Commission’s original resale pricing rules were vacated by the Eighth Circuit 
in Iowa Utzlitres II because the court found that the rules were inconsistent with the plain 
meaning of the statute.’79 The Eighth Circuit found that the appropriate standard for determining 
avoided costs is not those costs that “can be avoided,” but rather “those costs that the [incumbent 
LEC] will actually avoid incurring in the future.”’*o Further, the coud explained that, when 
determining avoided costs, the state commission may not assume that the incumbent is acting as 
a wholesaler only, but rather must assume that the incumbent provider is acting 85 both a 
wholesale and a retail provider.’8’ The Commission has not conducted any further rulemaking to 
provide additional guidance on establishing wholesale discounts. 

143. In light of Iowa Utilities II, we ask parties to comment on the need for the 
Commission to adopt new rules implementing section 252(d)(3). IS the statutory language, as 
interpreted by the Eighth Circuit, sufficiently clear that further guidance from the Commission is 
unnecessary? P h e s  that favor the establishment of national rules should explain what those 

47 W.S.C. 5 252(6)(3). 

I n  Local Competition Order, 11 FCC Rcd at 15956-15957, para 912. 

4 i  c.F.R $51.609(b). 

Iowa Utilities 11,219 F.3d at 7S4-756,765. 

Id. at 755. 

’” Id. 

46 



Federal Communications Commission FCC 03-224 

rules would require. For example, does the court's decision that the discount should be 
calculated as if the carrier were both a wholesale and retail provider require the Commission or 
the state commission to make some type of assumption as to how much competition there is in 
the marketplace, or did the court simply intend for the state to consider the current level of 
competition and the current split between an incumbent LEC's retail and wholesale services? 

144. Is it necessary, or helpful, for the Commission to identify categories of costs that 
either are presumptively avoided or presumptively not avoided? For example, is it still 
appropriate for the Commission to conclude, as it did in the Local Competition Order, that all 
marketing, billing, and collection costs are avoided?"' Parties that favor the Commission 
establishing this type of presumption should provide objective evidence demonstrating the type 
of costs that incumbent LECs actually avoid when they provide services to competiton for 
resale. Under the interpretation of the section 252(d)(3) adopted by the Eighth Circuit, how 
should common costs be treated? If an incumbent LEC is assumed to be both a retail and a 
wholesale provider, what types of common costs, if any, actually will be avoided when the 
incumbent LEC resells snvices? 

145. We ask parties to discuss whether it is necessary, or helpful, for the Commission 
to establish any evidentiary guidelines with respect to the resale discount. Should incumbent 
LECs be obligated to file cost studies in support of their proposed discounts, or are there 
alternative showings that might be sufficient? If studies are required, what level of detail should 
they contain? Must direct and indirect avoided costs be specifically identified? 

146. In the Local Competition Order, the Commission concluded that the Subscriber 
Line Charge (SLC) imposed on retail customers should be paid by resellers, but that it was not 
subject to the resale discount."' Although the SLC relates to interstate access services, which are 
not subject to the resale discount, it is charged to end users and paid by end uers to recover cost8 
for which they are the cost causer. The SLC could, therefore, be considered a retail service for 
purposes of section 25 l(cH4). We ask parties to address whether it would be appropriate for the 
Commission to revisit its prior analysis of whether the SLC should be subject to the resale 
discount. 

VI. INTERCONNECTION PRICING AND RECIPROCAL COMPENSATION 

147. Under section 252(d)(1), interconnection is subject to the. same cost-based pricing 
standard as uNEs.lu We ask parties to comment on whether then is m y  reason that changea to 
the current pricing rules for UNEs should not also apply to interconnection provided purSWt to 
section 251(c)(2). We note that the Commission is coneidwhg icleuee related to the costs 
associated with interconnecting networks in the pending Intercarrier Compensation 
proceeding.'" Parties are invited to comment on the rcla€ioaship between the section 252(d)(1) 

I" Local Cornperftion M e r ,  11 FCC Rcd at 15958, para. 917. 

~~~~ ~~~~ 

Id. at 15984, p m .  984, 

IY 47 U.S.C.8 252(d)(1). 

la* Developwig Q Unified btcrcarrier Compensation Regtine, 66 Docket No. 01-92, Nonce of Propod 
Rulrmaktng, 16 FCC Rcd 9610 (2001) (Intercamier Compentntion NpRM). 
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pncing standard and proposals for recovery of interconnection costs that are now under 
consideration in the Intercarrier Compensation proceeding. We also invite parties to comment 
on issues related to the pricing of collocation, which also is subject to the section 252(d)(1) 
pricing standard. For example, we solicit comment on whether charges for direct current @C) 
power should be based on the number of amps consumed or the number of amps fused. 

148. In the Local Competition Order, the Gommission also decided that TELRIC 
pricing was appropriate for reciprocal compensation under section 251(b)(5).IM In the 
Intercurrier Compensation proceeding, the Commission sought comment on whether a different 
interpretation of the “additional cost” standard in section 252(d)(2) was We ask 
parties to address whether the Commission should continue to apply the same pricing rules to 
UNEs and to reciprocal compensation. What would be the consequences of having d i f f m t  
pricing regimes for these two different functions? 

VII. IMPLEMENTATION ISSUES 

149. We ask parties to comment on how any changes to the Commission’s UNE 
r+cing rules should be implemented by the states. The pricing standard imposed under section 
-j2(d)(1) applies when states are called on to arbitrate disputes regarding the pricing of 
interrmnection and unbundled network elements.la8 In most states, however, it appears that rates 
are established in generic proceedings that are not specific to the arbitration between any 
particular pair of carriers. We ask parties to explain how state commissions have proceeded in 
establishing prices under section 252(d)( 1). 

150. We seek comment on whether we should establish a national timetable pursuant 
to which states will conduct new UNE cost proceedings to reset all rates in accordance with any 
new rules. If we establish a timetable for initiating new UNE rate proceedings, should we 
require that such proceedings be resolved within a certain time period, consistent with OUT 
direction to the states to perform the granular inquiries set forth in the Triennial Review 
proceeding? If so, is a nine-month time period sufficient to establish new UNE prices? What 
recourse should carriers have if a state fails to act in the allotted time? Rules that address such 
considerations could quickly bring consistency and certainty to the VNE market, an8 we eeek 
comment on our authority to adopt them. 

15 1. We also seek comment on whether it may be appropriate to establish a true-up 
mechanism for the difference between what a competitor pays for network elements under rates 
established pursuant to the current TELRIC rules and what that competitor would pay for the 
same facilities or services under rates established pursuant to any new rules we may adopt in this 
proceeding. If a true-up mechanism is appropriate, to what period ehould my true-up be 
applicable? Should the beginning of the true-up period be the effective date of the final 
Commission order in this proceeding? Or is some other truc up period more appropriate? We 

I*‘ Local Competirion Order, 11 FCC Rcd at 16023, para 1054. 

Intercarrrer Cornpensattoe NPRM, 16 FCC Rcd at 9646, para. 101. 

188 47 U.S.C. # 252(d)(1). 
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have recognized in several contexts that the use of interim rates subject to true-up is an 
appropriate means of protecting all parties' interest when permanent rates under the governing 
cost methodology have not yet been set. 

VIII. PROCEDURAL MATTERS 

A. 

152. 

Initial Paperwork Reduction Act Analysis 

This Notice of Proposed Rulemaking (NPRM) contains either a proposed or 
modified information collection. As part of the continuing effort to reduce paperwork burdens, 
we invite the general public and the Office of Management and Budget (OMB) to comment on 
the information collections contained in this NPRM, as required by the Papenvork Reduction Act 
of 1995,44 U.S.C. 3501 et seq. Public and agency comments are due at the same time 88 other 
comments on this NPRM, OMB comments are due 60 days from the date of publication of this 
NPRM in the Federal Register. Comments should address: 1) whether the proposed collection 
of information is necessary for the proper performance of the functions of the Commission, 
including whether the information shall have practical utility; 2) the accuracy of the 
Commission's burden estimates; 3) ways to enhance the quality, utility, and clarity of the 
information collected, and 4) ways to minimize the burden of the collection of information on 
the respondents, including the w e  of automated collection techniques or other forms of 
information technology. 

B. 

153. 

Initial Re-gulatory Flexibility Act Analysis 

As required by the Regulatory Flexibility Act of 1980, as amended @FA),'- the 
Commission has prepared the present Initial Regulatory Flexibility Analysis (IRFA) of the 
possible significant economic impact on a substantial number of small entities by the policies 
and rules proposed in this NPRM. Written public comments are requested on this W A .  
Comments must be identified as responses to the IRFA and must be filed by the deadlines for 
comments on the NPRM provided below in Section C. The Commission will send a copy of the 
NPRM, including this IRFA, to the Chief Counsel for Advocacy of the Small Business 
Administration.'" In addition, the NPRM and IRFA (or summaries thereof) will be published in 
the Federal Register.'" 

1. 

In this NPRM, the Commission initiates the first comprehensive review of 
TELRIC pricing rules since they were adopted. Section 252(d)(1) of the Act sets forth the 
pricing standard for UNEs. SGction 252(8)(3) of the Act requires that state commissions 
establish wholesale rates for resold services based on the incumbent LEC'e retail rates. seven 
years ago, the Commission adopted its current rules that base tsNE prices on the Total Element 

Need for, and Objectives of, the Proposed Rules 

154. 

See 5 U.S.C. 5 603 The IRFA, see 5 U.S.C. 8 601-612, has been mended by the Small Burinerr Regulatory 
E~OmemCnt F~UIICSS Act of 1996 (SPIREFA) h b .  L. NO. 104-121, Tltk U, I10 Stlt 857 (1996). 

IM see 5 U.S.C. 4 M)3(a). 

''I see id 
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Long Run Incremental Cost (TELRIC) of a UNE.’” The Commission stated at that time that it 
would continue to review its pricing rules based on the results of state arbitration proceedings 
and provide additional guidance as necessary. 

Based on the wealth of experience that has been developed over the last seven 155. 
years, the Commission initiates this proceeding to consider whether the TELRIC methodology 
for pricing UNEs under the Act is working as intended and whether it is conducive to efficient 
facilities investment. The Commission also requests comment in this proceeding on its resale 
pricing rules. Incumbent LECs are required to resell retail senices pursuant to section 251(c)(4) 
of the Act. This NPRM seeks to preserve the forward-looking emphasis and pro-competitive 
purposes of TELRIC, while simplifying this methodology. The Commission’s objective is to 
help state commissions more easily develop UNE prices and resale discounts that meet the 
statutory standards established by Cong TS in section 252(d) and to provide more certainty and 
consistency in the results of these state proceedings. 

156. Although the Commission has addressed some specific TELRIC cost input 
disputes as they have arisen in section 271 proceedings, the Commission’s disposition has 
provided no systematic guidance on pricing issues, This proceeding will provide states and 
interested parties comprehensive guidance lacking in our consideration of section 271 
applications. In the Triennial Review Order, the Commission clarified the existing rules 
regarding two key components of TELRIC - cost of capital and depre~iation.~~’ 

157. Because of the genera; ’ sure of the Commission’s rules and the hypothetical and 
complex nature of the TELRIC inquiry, it is ofien difficult to understand how actual LINE rates 
are derived. Uncertainty or inconsistency in how to apply TELRIC N~CS may also result in rates 
that significantly vary from state to state without regard to genuine cost diffmces. This lack of 
predictability in UNE rates is difficult to reconcile with the Commission’s d e s k  that LINE prica 
send correct economic signals for competitive and investment purposes. This NBRM seeks to 
simplify TELRIC pricing, provide more specific guidance to make the TELRIC rate-setting 
process less speculative and improve the acc~racy of its pricing signals. 

2. Legal Basis 

158. This Notice is adopted pursuant to sections 1,4(i), (4j), 201-205,251,252, and 
303 ofthe Communications Act of 1934, as amended, 47 U.S.C. #§ 151,154(i), (j), 201-205, 
251,252, and 303. 

3. Description and Estimate of the Number of Small Entitles to whlch 
the Proposed Rules Wlll Apply 

: 59. The RFA directs agencies to provide a description of and, where feasible., an 

implmenration ofths L c n l  Comptftion Provisions in the Telecommunicalions Acr of Iw6, CC Docket NO. 
96-98, First Rcport and Orda, 11 FCC Ficd 15499 (1996). 

19’ Rm&v ofths Section 251 Unbundling Obligurions of Incumbent Local Exchange &viers, R € p t  d Brdn 
and Order on Remand and Funher Nonce of Proposed R~l~making, CC Docket No. 01-338, FCC 03-36 (Rleurd 
August 21,2003). 
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estimate of the number of small entities that will be affected by the proposed rules.’” The RFA 
generally defines the term “small entity” as havlng the same meaning as the terms “small 
business,” “small organization,” and “small governmental jurisdiction.”lgs In addition, the term 
“small business” has the same meaning as the term “small business concern” under the Small 
Business Act.’% A small business concern is one which: (1) is independently owned and 
operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria 
established by the Small Business Administration (SBA).Ig7 The term “small governmental 
jurisdiction” is defined as “governments of cities, towns, townships, villages, school districts, or 
special districts, with a population of less than fifty thousand.”’* As of 1997, there were about 
87,453 governmental jurisdictions in the United States.’* This number includes 39,044 county 
governments, municipalities, and townships, of which 37,546 (approximately 96.2%) have 
populations of fewer than 50,000, and of which 1,498 have populations of 50,000 or more. Thus, 
we estimate the number of small governmental jurisdictions overall to be 84,098 or fewer. We 
also note that the term “small governmental jurisdiction” includes state regulatory bodies 
commonly known as state public utilities commissions or public service commissions which may 
be directly affected by this NPRM. 

160. In this section, we further describe and estimate the number of small entity 
licensees and regulatees that may also be indirectly affected by d e s  adopted pursuant to this 
NPRM. The most reliable source of information regarding the total numbers of certain common 
carrier and related providers nationwide, as well as the number of commercial wireless entities, 
appears to be the data that the Commission publishes in its Trends in Telephone Service report.2m 
The SBA has developed small business size standards for wireline and wireless small businesses 
within the three comm‘mial census categories of Wired Telecommunications CaRiers,”’ 
Paang,” and Cellular and Other Wireless Telecommunications. zo3 Under these categories, a 

5 U.S.C. 55 603(b)(3), W(IX3). 

Id. § 601(6). 

I% Id. 9 601(3) (mcorporamg by reference the dtfiiution of “small business concern” in the Small Business Act, 
15 U.S.C. 5 632). Pursuant to 5 U.S.C. 5 601(3), the statutory definition of a small busmess applies “unless an 
agency, after consultation with the Oflice of Advocacy of the Small Buslncss AdrmntsUalhon and after opeommity 
for public comment, establishes one OT mre detitllhons of such term whtch arc appropriate to the activities of the 
agmcy and publishes sush detitltions(s) m the Federal Register.” 

IP7 IS U.S.C. # 632. 

Is* 5 U.S.C. 5 601(5) 

U.S. Cmus Bureau, Stutlsticul Absmoct oftfie United Stares 2000, Section 9, pages 299-300, Tables 490 and 
492. 

IW FCC, Wircline Competition Bunau, Industry Analysis and Technology Division, Dends in Telephone Service, 
Table 5.3 (May 2002) (Trendr in Telephone Service). 

”I 13 C.F.R. 8 121.201, NO& Amsrism Industry Classrficatlon System (NAICS) code S13310 (chilggd tt, 
5 171 10 in October 2002). 

Id. 8 121.201, NAICS GO& 513321 ( c h ~ g e d  to 517211 mOctober 2002). 

Id. $121.201, NAICS code 513322 (changedto 517212 in October 2002). lo’ 
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business is small if it has 1,500 or fewer employees. Below, using the above size standards and 
others, we discuss the total estimated numbers of small businesses that might be affected by OUT 
actions. 

We have included small incumbent LECs in this present RFA analysis. As noted 161. 
above, a “small business” under the RFA is one that, inter alia, meets the pertinent small 
business size standad (e.g., a wired telecommunications carrier having 1,500 or fewer 
employees), and “is not dominant in its field of operation.”*M The SBA’s Office of Advocacy 
contends that, for RFA purposes, small incumbent LECs are not dominant in their field of 
operation because any such dominance is not “national” in scope.”’ We have therefore included 
small incumbent LECs in this RFA analysis, although we emphasize that this RFA action has no 
effect on Commission analyses and determinations in other, non-RFA contexts. 

162. Wired Telecommunications Carriers. The SBA has developed a small business 
size standard for Wired Telecommunications Carriers, which consists of all such companies 
having 1,500 or fewer employees.206 According to Census Bureau data for 1997, there were 
2,225 firms in this category, total, that operated for the entire year.’”’ Of this total, 2,201 firms 
had employment of 999 or fewer employees, and an additional 24 firms had employment of 
1,OOO employees or more.Hu Thus, under this size standard, the great majority of firms can be 
considered small. 

163. Incumbent Local Exchange Carriers (LECs). Neither the Commission nor the 
SBA has developed a size standard for small businesses specifically applicable to incumbent 
local exchange services. The closest applicable size standard under SBA rules is for Wired 
Telecommunications Carriers. Under that size standard, such a business is small if it has 1,500 
or fewer employees.m According to Commission data,”’ 1,329 carriers reported that they w m  
engaged in the provision of local exchange services. Of these 1,329 carriots, an 08tim&d 1,024 
have 1,500 or fewer employees and 305 have more than 1,500 employees. Consequently, the 
Commission estimates that most providers of incumbent local exchange service are small 
businesses that may be affected by the rules and policies adopted herein. 

2M 5 U.S.C. § 601(3). 

Letter kom fere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Ke~iuw& G b i i m m ,  FCC 205 

(May 27,1999). The Small Business Act contains a deiimhon of“smal1 busmess concern,” which the R I A  
mcorporates mto its own dcfmhon of “small business.” See 15 U.S.C. 6 632(s); 5 U.S.C. 5 601(3). SBA 
regulations interpret “small business concern” to rnclude the concept of donunance on n nntioml b d s .  13 C.F.R. 
5 121.102(b). 

w6 13C.F.R 5 121.201,NAlCScode513310(changedto517110inOctabcr2M)2). 
’07 US.  Ceasus Bureau, 1997 Econonuc Census, Subject Scnes: Infofinahon, “EstabhS8msnt and Finn Slzc 
( I n c l ~  Legal Form of Orguruation),” Table 5, NMCS G& 513310 (i88ucd October 2000). 

20* Id The G ~ U S  data do not provide a more precise eshmate of the number of firm thpt have employbmt of 
1,500 or f e w  cmployees; the largest ~a tcg~ry  provided is “Firms with 1,000 employees or mom.” 

2w 13 C.F.R. 8 121.201,NAICS code 513310(changedto517110inOcto~er2002). 

Trends in Telephone Service at Table 5‘3. 
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164. Competitive Local Exchange Carriers (CLECs). Neither the Commission nor the 
SBA has developed a size standard for small businesses specifically applicable to providers of 
competitive exchange services or to competitive access providers or to “Other Local Exchange 
Carriers,” all of which are discrete categories under which TRS data are collected. The closest 
applicable size standard under SBA rules is for Wired Telecommunications Carriers. Under that 
size standard, such a business is small if it has 1,500 or fewer employees.”’ According to 
Commission data,l” 532 companies reported that they were engaged in the provision of either 
competitive access provider services or competitive local exchange carrier services. Of these 
532 companies, an estimated 41 1 have 1,500 or fewer employees and 121 have more than 1,500 
employees.”’ In addition, 55 carriers reported that they were “Other Local Exchange Carriers.” 
Of the 55 “Other Local Exchange Carriers,” an estimated 53 have 1,500 or fewer employees and 
two have more than 1 SO0 employees.”‘ Consequently, the Commission estimates that most 
providm of competitive local exchange service, competitive access providers, and “Other Local 
Exchange Carriers” are small entities that may be affected by the rules and policies adopted 
herein. 

165. Interexchange Carriers (ZXCs). Neither the Commission nor the SBA has 
developed a size standard for small businesses specifically applicable to interexchange services. 
The closest applicable size standard under SBA rules is for Wired Telecommunications Carrim. 
Under that size standard, such a business is small if it has 1,500 or fewer employees.”’ 
According to Commission data,”‘ 229 companies reported that their primary teleconmunica€ions 
service activity was the provision of interexchange services. Of these 229 companies, an 
estimated 181 have 1,500 or fewer employees and 48 have more than 1,500 employets.”’ 
Consequently, the Commission estimates that the majority of interexchange service providers are 
small entities that may be affected by the rules and policies adopted herein. 

166. Operator Service Providers (OSPs). Neither the Commission net the SBA has 
developed a size standard for small businesses specifically applicable to operator service 
providers. The closest applicable siae standatd under SBA rules is for Wired 
Telecommunications Caniers. Under that size stand&, such a business is small if it has 1,500 
or fewer employees.*’8 According to Commission data,”D 22 companies repofid €hat they Were 

~. ~ ~~~ 

”I 13C.F.R. 8 121.201,NAICScodc513310(shang~dto517110inOctobet2002). 

Trends in Telephone Service at Table 5.3.  211 

’I1 Id 

”‘ Id. 

’I’ 13C.F.R. 6 121.201,NAICScode513310(changcdto517110~O~ta~~t~002). 
”’ 
‘I’ Id 

”’ 13 C.F.R. 5 121.201, NAICS code 513310 (changed to 517110 m October 2002). 

’ I q  Trends in Telephone Sewice at Table 5 3. 

Trends in Telephone Service at Tnble 5 3 
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engaged in the provision of operator services. Of these 22 companies, an estimated 20 have 
1,500 or fewer employees and two have more than 1,500 employees.u0 Consequently, the 
Commission estimates that the great majority of operator service providers are small entities that 
may be affected by the rules and policies adopted herein. 

167. Payphone Service Providers (PSPs). Neither the Commission nor the SBA has 
developed a size standard for small businesses specifically applicable to payphone services 
providers. The closest applicable size standard under SBA rules is for Wired 
Telecommunications Carriers. Under that size standard, such a business is small if it has 1,SQQ 
or fewer employees."' According to Commission a,. .. lL1 936 companies reported that they were 
engaged in the provision of payphone services. Of Uiese 936 companies, an estimated 933 have 
1,500 or fewer employees and three have more than 1,500 employees."' Consequently, the 
Commission estimates that the great majority of payphone service providers are small entities 
that may be affected by the rules and policies adopted herein. 

168. Prepaid Calling Card Providers. The SBA has developed a size standard for a 
small business within the category of Telecommunications Resellers. Under that SBA size 
standard, such a business is small if it has 1,500 or fewer employees.m According to 
Commission data,"' 32 companies reported that they werc engaged in the provision of prepaid 
calling cards. Of these 32 companies, an estimated 3 1 have 1,500 or fewer emplopes and one 
has more than 1,500 employees.u6 Consequently, the Commission eathates that the great 
majority of prepaid calling card providers are small entities that may be affected by the mles and 
policies adopted herein. 

169. Other TON Carriers. Neither the Commission nor the SBA has developed a size 
standard for small businesses specifically applicable to "Other Toll Carriers." This category 
includes toll caniers that do not fall within the categories of interexchange cmkrs, operator 
service providers, prepaid calling card providers, satellite service caniers, or toll rtstllm. The 
closest applicable size standard under SBA rules is for Wired Telecommunications Carrim. 
Under that size standard, such a business is small if it has 1,500 or fewer 
According to Commission's data,u8 42 companies reported that their primary 
telecommunications service activity was the provision of payphone services. Of these 42 

'" 
lza 

13 C.F.R. 8 121.201, NAICS sods 513310 (changed to 517110 in October 2002). 

Trends in Telephone Service at Table 5.3. 

Id. 

13 C.F.R. 5 121.201,NAICScodc513330(chan~cdto5lf310inO~to~2Q02). 

Trends in Telephone Service at Table 5.3 

"' 13C.F.R. 5 121.201,NAICScodc513310(shnn~~dto517110mOctob~2002). 

'" Trends m Telephone Service at Table 5.3.  
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companies, an estimated 37 have 1,500 or fewer employees and five have more than 1,500 
employees.m Consequently, the Commission estimates that most “Other Toll Caniers” are small 
entities that may be affected by the rules and policies adopted herein. 

170. Wireless Service Providers. The SBA has developed a small business size 
standard for wireless firms within the two broad economic census categories of Paging“ and 
Cellular and Other Wireless Telecommunications. ’3’ Under both SBA categories, a wireless 
business is small if it has 1,500 or fewer employees. For the census category of Paging, Census 
Bureau data for 1997 show that there were 1320 fms  in this category, total, that operated for the 
entire year.”’ Of this total, 1303 firms had employment of 999 or fewer employees, and an 
additional 17 firms had employment of 1,000 employees or 
and associated small business size standard, the great majority of firms can be considered mall. 
For the census category Cellular and Other Wireless Telecommunications firms, Census Bureau 
data for 1997 show that there were 977 f m s  in this category, total, that operated for the entire 
year.m Of this total, 965 firms had employment of 999 or fewer employees, and an additional 12 
firms had employment of 1,000 employees or more.”’ Thus, under this second category and size 
standard, the great majority of firms can, again, be considered small. 

Thus, under this category 

17 1. Broadband Personal Communfcurions Service. The broadband Personal 
Communications Service (PCS) spectrum is divided into six frtsuency blocks designated A 
through F, and the Commission has held auctions for each block. The Commission dehed 
“small entity” for Blocks C and F as an entity that has average gross revenues of@O million or 
less in the three previous calendar years.m For Block F, an additional classification for ”very 
small business!’ was added and is defined as an entity that, together with it8 affiliates, has 
average p s s  revenues of not more than $15 million for the preceding three calendar y~ru8. ’~’  

These standatde defining “small entity” in the context of broadband PC$ auctiona have been 

~ ~~ 

’19 Id. 

“O 13 C.F.R 121.201, NAICS code 513321 (changed to 51721 1 in October 2002). 

Id. 8 121.201,NAICScode513322(changcdtoS17212inOctobcr2002). 

’” U.S. Census Bureau, 1995 Economic Census, SubJeet Scrits: Infomtim, “Enploymmt Size of Fm Subject 
to Pcderal Income Tax: 1997,” Table 5, NAICS code 513321 (issued Oct. 20M)). 

’13 Id. The G C ~ U S  data do not provide a more prcc~se cstunate of the number of f m  h i t  have cmplOphW of 
1,500 or fewer employees; the largest category provided is *‘Firms with 1.000 employees or marc.’’ 

2u U.S. Census Bureau, 1991 Economc Ccmus, Subject Scnes: lnform&hoq “Enplojmmt Size ofFinns Subjecl 
to Federal hcom Tax: 1997,” Table 5, NAICS code 513322 (issued act. 2000). 

’” Id. The census data do not provide a ~ O I E  precise estimte of the number of f i  thrt have e l I l p b ~ t  of 
1,500 or f e r n  employees; the largest category provided IS “Firms with 1,000 employes or more.” 

aa See Amendment of Parts 20 and 24 of the Cammi33fon’s Rule3 - Broadband PcIi Competitive Bidding and the 
Commercial Mobile Radio Service Spectrum Cap, WT Becket Ne. 96-59, ReQen and Order, 61 FR 33859 (July 1, 
1996); see OISO 47 C.F.R. 1 24.72e(e). 

”’ See id. 
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approved by the SBA.238 No small businesses, within the SBA-approved small business size 
standards bid successllly for licenses in Blocks A and B. There were 90 winning bidders that 
qualified as small entities in the Block C auctions. A total of 93 small and very small business 
bidders won approximately 40 percent of the 1,479 licenses for Blocks D, E, and F.U9 On March 
23, 1999, the Commission re-auctioned 347 C, D, E, and F Block licenses. There were 48 small 
business winning bidders. On January 26,2001, the Commission completed the auction of 422 
C and F Broadband PCS licenses in Auction No. 35. Of the 35 winning bidders in this auction, 
29 qualified as “small” or “very small” businesses. Based on this information, the Commission 
concludes that the number of small broadband PCS licenses will include the 90 winning C Block 
bidders, the 93 qualifying bidders in the D, E, and F Block auctions, the 48 winning bidders in 
the 1999 re-auction, and the 29 winning bidders in the 2001 re-auction, for a total of 260 small 
entity broadband PCS providers, as defined by the SBA small business size standards and the 
Commission’s auction rules. Consequently, the Commission estimates that 260 broadband BCS 
providers are small entities that may be affected by the rules and policies adopted herein. 

172. Narrowband Personal Communications Services. To date, two auctions of 
narrowband personal communications services (PCS) licenses have been conducted. For 
purposes of the two auctions that have already been held, “small businesses” were entities with 
average gross revenues for the prior three calendar years of $40 million or less. Through these 
auctions, the Commission has awarded a total of 41 licenses, out of which 11 were obtained by 
small businesses. To ensure meaningful participation of small business entities in future 
auctions, the Commission has adopted a two-tiered small business size standard in the 
Narrowband PCS Second Report and &der.”0 A “small business” is an entity that, together 
with affiliates and controlling interests, has average gross revenues for the three preceding years 
of not more than $40 million. A “very small business” is an entity that, together with affiliates 
and controlling interests, has average gross revenues for the three preceding years of not more 
than $15 million. The SBA has approved these small business size standards?“ In the future. 
the Commission will auction 459 licenses to serve Metropolitan Trading Areas (MTAS) and 408 
response channel licenses. There is also one megahertz of narrowband PCS spectrum that hap 
been held in reserve and that the Commission has not yet decided to release for licensing. The 
Commission cannot predict accurately the number of licenses that will be awarded to small 
entities in future actions. However, four of the 16 winning bidders in the two previous 
narrowband PCS auctions were small businesses, as that term was defined under the 

See. e.g., Implemeniatron of Sechon 3096) of the Communrcotrons Act - Competitive Bidding, PP Docket No. 
93-253, Fifth Repon and &de$, 59 FR 37566 (July 22,1994). 

’” FCC News, Broadband PCS, D, E and F Block Auction Closes, No. 71744 (released Jnnuoly 14,1997). See 
also Amendment of the Cornmission 3 Rules Regarding Installment Puyment Financingfbr Personal 
Communications Sewices (PCS) Licenses, WT Docket No. 91-82, Second Report and Order, 62 f;R 55348 (Oct. 
24,1997). 

Amendment ofthe Commission S Rules io Establish New Personal Communicairons Sewices, Narrowband PCS, 
Docket No. ET 92-100, Docket No. PP 93-253, Second Repofl and Order and Second Further Notice ~FPropoasd 
Rulemaking, 65 FR 35875 (June 6,2000). 

“ I  &?e better to Amy Zenlev, Chef, Auctions and Industry Analysls Division, Wuelens Telecommunications 
Bureau, FCC, from Ai& Alvarez, Adnunismtor, SBA (Dec 2, 1998). 
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Commission’s Rules. The Commission assumes, for purposes of this analysis, that a large 
portion of the remaining narrowband PCS licenses will be awarded to small entities. The 
Commission also assumes that at least some small businesses will acquire narrowband PCS 
licenses by means of the Commission’s partitioning and disaggregation rules. 

173. 220 MHz Radio Service - Phase I Licensees. The 220 MHz service has both 
Phase I and Phase II licenses. Phase I licensing was conducted by lotteries in 1992 and 1993. 
There are approximately 1,5 15 such non-nationwide licensees and four nationwide licensees 
currently authonzed to operate in the 220 MHz band. The Commission has not developed a 
small business size standard for small entities specifically applicable to such incumbent 220 
MHz Phase I licensees. To estimate the number of such licensees that are small businesses, we 
apply the small business size standard under the SBA rules applicable to “Cellular and Other 
Wireless Telecommunications” companies. This standard provides that such a company is small 
if it employs no more than 1,500 persons.uz According to Census Bureau data for 1997, there 
were 977 firms in this category, total, that operated for the entire year.u3 Of this total, 965 firms 
had employment of 999 or fewer employees, and an additional 12 firms had employment of 
1,000 employees or momw If this general ratio continues in the context of Phase I 220 MHZ 
licensees, the Commission estimates that nearly all such licensees are small businesses under the 
SBA’s small business size standard. 

174. 220 MHz Radio Service - Phase II Licensees. The 220 M H z  service has both 
Phase I and Phase I1 licenses. The Phase I1 220 MHz service is a new service, and is subject to 
spectrum auctions. In the 220 MHz Third Report and Order, we adopted a small business size 
standard for “small” and “very small” businesses for purposes of determining their eligibility far 
special provisions such as bidding credits and installment payments.u’ This small businms size 
standard indicates that a “emall business” is an entity that, together with its affiliafes and 
controlling principals, has average gross revenues not exceeding $15 million for the pw&g 
three years.” A “very small business” is an entity that, together with ita amliatcs and 
controlling principals, has average gross revenues that do not exceed $3 million for the p u l i n g  
three years. The SBA has approved these small business size s t ~ . n d ~ s . ~ ”  Auctions of Phase fI 

13 C.F.R. 5 121.201, NAICS code 513322 (changsd to 517212 in October2002). 

U.S. Census Bureau, 1997 Economic Census, Subject Smes: Informahon, “Enploymenf Slze of Firms Subject 

Id. The CCDBUT data do not pmvide a mre p ~ c m  caumte of the number of firms that have employment Of  

to Federal Income Tax: 1997,”Table 5, NAlCS code 2113322 (issued Oft. 2000). 

1,500 or fewcr employees; the largest category provlded is ‘‘Firms with 1,000 cmployces or more.” 

24’ Amendment ofpart 90 of the Cornmisston i Rules to Providefor the Ute of ?he 220-222 MHz Band by the 
Priwte Lond Mobile Radio Service, PR Docket No. 89-552, GN Docket NO. 93552, PP Docket Np. 33-253, Third 

(220 MHz Third R e p n  and older). 

Id. at 11068-70, p a .  291. 

~ 4 ’  See letter to D. Phythyon, Chief, Wir~lsss Telecommunications Bursru. PCC, from Aida AI- 
Administrator, SBA (Jan. 6, 1996). 

Report md Ordm and Ftfth Notice O f  P v & d  Rulemlrmp, 12 FCC RCB 10943,11068-70, at p W .  291-95 (1997) 
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licenses commenced on September 15, 1998, and closed on October 22, 1998.”’ In the fimt 
auction, 908 licenses were auctioned in three different-sized geographic areas: three nationwide 
licenses, 30 Regional Economic Area Group (EAG) Licenses, and 875 Economic Area (EA) 
Licenses. Of the 908 licenses auctioned, 693 were sold. Thirty-nine small businesses won 
licenses in the first 220 MHz auction. The second auction included 225 licenses: 216 EA 
licenses and 9 EAG licenses. Fourteen companies claiming small business status won 158 
licen~es.”~ 

175. 800 MHz and 900 MHz Specialized Mobile Radio Licenses. The Commission 
awards “small entity” and “very small entity’’ bidding credits in auctions for Specialized Mobile 
Radio (SMR) geographic area licenses in the 900 MHz bands to firms that had revenues of no 
more than $15 million in each of the three previous calendar years, or that had revenues of no 
more than $3 million in each of the previous calendar years.’s0 The SBA has approved these size 
standards.u’ The Commission awards “small entity” and “very small entity” bidding credits in 
auctions for Specialized Mobile Radio (SMR) geographic area licenses in the 800 MHz bands to 
firms that had revenues of no more than $40 million in each of the three previous calendar years, 
or that had revenues of no more than $1 5 million in each of the previous calendar These 
bidding credits apply to SMR providers in the 800 MHz and 900 M H z  bands that either hold 
geographic area licenses or have obtained extended implementation authorizations. The 
Commission does not h o w  how many firms provide 800 MHz or 900 M H z  geographic area 
SMR service pursuant to extended implementation authorizations, nor how many of these 
providers have annual revenues of no more than $15 million. One firm has over $15 million h 
revenues. The Commission assumes, for purposes here, that all of the remaining existing 
extended implementation authorizations are held by small entities, 86 that term is dehed  by €he 
SBA. The Commission has held auctions for geographic area licenses in the 800 MHz and 900 
MHz SMR bands. There were 60 winning bidders that qualified as small or very small entities h 
the 900 MHz SMR auctions. Of the 1,020 licenses won in the 900 M H z  auction, bidders 
qualifjmg as small or very small entities won 263 licenses. In the 800 MHz auction, 38 ofthe 
524 licenses won were won by small and very small entities. Consequently, the Commission 
estimates that there are 301 or fewer small entity SMR licensees in the 880 MHz and 900 M€iz 
bands that may be affected by the rules and policies adopted herein. 

176. Paging. In the Paging Third Report and Order, we developed a small bushas  
size standard for “small businesses” and “very small businesses” for purposes of determining 

’‘’ See generufly Public Nohce, ‘420 M f i  Serv~ee Auction Closes,’’ 14 FCC Rsd 605 (1998). 
’” 
”O 47 C.F.R. 5 90.814&)(1) 
”’ See Lcttcr from Aida Alvarez, Admistrution, Small Business Administration to Bmel B. Phythyon, chief, 
Wireless Telecommmsations Bureau, Federal Communications Commission (Oct. 27, 1997). See Letter from Ai& 
Alvona, Admmstrutor, Small Business Adrmnlstratlen to Thomas Sugmrue, Chief, Auctions and Industry Analysis 
Division, Wlfeless Telecomucations Bureau, Federal Communications C o m s s i o n  (Aug. 10, 1999). 

”’ 47 C.F.R. 8 90.814(b)( 1) A request for approvnl of800 MHz standards was sent to the SBA on Mny 13,1999. 
The matter rcmm pending. 
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their eligibility for special provisions such as bidding credits and installment  payment^.^' A 
“small business” is an entity that, together with its affiliates and controlling principals, has 
average gross revenues not exceeding $15 million for the preceding three years. Additionally, a 
“very small business” is an entity that, together with its affiliates and controlling principals, h a  
average gross revenues that are not more than $3 million for the preceding thee years. The SBA 
has approved these size standards. 2y An auction of Metropolitan Economic k e a  licenses 
commenced on February 24,2000, and closed on March 2, 2000.2” Of the 985 licenses 
auctioned, 440 were sold. Fifty-seven companies claiming small business status won. At 
present, there are approximately 24,000 Private-Paging site-specific licenses and 74,000 
Common Carrier Paging licenses. According to the most recent Trendr in Telephone Service, 
471 carriers reported that they were engaged in the provision of either paging and messaging 
services or other mobile services.u6 Of those, the Commission estimates that 450 are small, 
under the SBA business size standard specifying thaf firms are small if they have 1,500 or fewer 
 employee^.'^' 

177. 700MHz Guard Band Licensees. In the 700 M H z  Guard Band Order, we adopted 
a small business size standard for “small businesses” and ‘’very small businesses” for purposes of 
determining their eligibility for special provisions such as bidding credits and installment 
payments.l” A “small business” as an entity that, together with its affiliates and controlling 
principals, has average gross revenues not exceeding $1 5 million for the preceding three’years. 
Additionally, a “very small business” is an entity that, together with its affiliates and controlling 
principals, has average gross revenues that are not more than $3 million for the preceding thm 
years. An auction of 52 Major Economic Area (MEA) licenses commenced on Septmber 6, 
2000, and closed on September 21, 2000.2ss Of the 104 licenses auctioned, 96 licenses wcre sold 
to nine bidders. Five of these bidders were small businesses that won a total of 26 licenses. A 
second auction of700 MHz Guard Band licenses commgnsed on February 13,2001 and closed 
on February 21,2001. All eight of the licenses auctioned were sold to three bidders. One of 

~~ 

*’ 22OMffz ThirdReportandOrder, 12 FCCRd ai 11068-70, paras. 291-295,62 FR 16004 at pains. 291-295 
(1997). 
Ly See Letter from Atda Alvum, Admirustratof, S m l l  Business Admi&tration to Thorns Sugrue, chief, 
Auct~om and Industry Analysis Division, Wmlcss Telccomunications Bureau, Federal CommUnicatiom 
conrmisslon (lune 4,1999) 

Revwon of Part 22 and Part 90 of the Commission’s Rules to Facrlituie Future Development of Paging 
Systems, WT Docket No. 96-18, BR Becket No. 93-253, Memorandum Opinion and Order on Reconsideration and 
TIurd Report and Order, 14 FCC Rcd 10030,10085, at para. 98 (1999). 

’% 

”’ Id. ThcSBAsizestmd.rdisth.tofPaging, 13C.F.R. 8 121.201,NAICScodeS17211. 

Trends in Telephone Service at Table 5.3.  

See Seivice Rules fer the 746-764 MHz Bands. and Revisronr to pan 27 of the Commlrsion ’s Rule& WT DWkct 
No. 99-168, Second Report a d  Order, 15 FCC Rcd 5299,5344, nt para. 108 (2088). 

‘I9 See genera@ Public Notice, “220 MIIZ Sewice Auctlon Closer,” Report No. WT 98-36 (Wireless 
Teleconrmuaications Bureau, Oct. 23, 1998). 
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these bidders was a small business that won a total of two licenses?m 

178. Rural Radiotelephone Service. The Commission has not adopted a size Standard 
for small businesses specific to the Rural Radiotelephone Service.”’ A significant subset of the 
Rural Radiotelephone Service is the Basic Exchange Telephone Radio System The 
Commission uses the SBA’s small business size standard applicable to “Cellular and Other 
Wireless Telecommunications,” Le., an entity employing no more than 1,500 
are approximately 1,000 licensees in the Rural Radiotelephone Service, and the Commission 
estimates that there are 1,000 or fewer small entity licensees in the Rural Radiotelephone Service 
that may be affected by the rules and policies adopted herein. 

There 

179. Air-Ground Radiotelephone Service The Commission has not adopted a small 
business size standard specific to the Air-Ground Radiotelephone Service.m We will use SBA’s 
small business size standard applicable to “Cellular and Other Wireless Telecommunications,” 
z.e., an entity employing no more than 1,500 persons.26s There are approximately 100 licensees 
in the Air-Ground Radiotelephone Service, and we estimate that almost all of them qualify as 
small under the SBA small business size standard. 

180. Aviation and Marine Radio Services. Small businesses in the aviation and marine 
radio services use a very high frequency (VHF) marine or aircraft radio and, as appropriate, an 
emergency position-indicating radio beacon (andor radar) or an emergency locator transmitter. 
The Commission has not developed a small business size standard specifically applicable to 
these small businesses. For purposes of this analysis, the Commission uses the SBA small 
business size standard for the category “Cellular and Other Telecommunications,” which is 1 .SO0 
or fewer empioyees.” Most applicants for recreational licenses are individuals. Appmximatcly 
581,000 ship station licensees and 131,000 aircraft station licensees operate domestically and ere 
not subject to the radio carriage requirements of any statute or treaty. For purposes of our 
evaluations in this analysis, we estimate that there are up to approximately 712,000 licensees that 
are small businesses (or individuals) under the SBA standard. In addition, between December 3, 
1998 and December 14, 1998, the Commission held an auction of 42 VHF Public Coast licenses 
in the 157.1875-157.4500 MHz (ship transmit) and 161.775-162.0125 MHz (coast transmit) 
bands. For purposes of the auction, the Commission defined a “small” business as m entity that, 
together with controlling interests and affiliates, has average gross revenues fer the preceding 
three years not to exceed $1 5 million dollars. In addition, a ”very Bmall” business is one that, 
together with controlling interests and affiliates, has average gross revenues for the preceding 

~ ~~~~ 

Public Notice, “700 M H Z  Guard Band Aushoa Closes,” DA 01478 (rele~Wd Feb. 22,ZM)l). 

The service is defined in 8 22.99 of the Commission’s Rules, 47 C.F.R. 22.39. . 

BETRS IS defmed in 56 22.757 and 22.759 of the Camsoion’s Rules, 47 C.F.R. §§ 22.7Sl and x.153. 

13 C.F.R. 5 121.201, NMCS code 513322 (changed to 517212 in Ostober 2002). 

’‘I 

”’ 
’” 
’M The aewice is defined in 1 22.99 efthe Comssion’s Rules, 47 C.F.R. 8 22.99. 

’*’ 13 C.F.R $ 121.201, NAICS codes 513322 (changed to 517212 m October 2002). 

m Id. 5 121.201, NAICS code 513322 (changed to 517212 in October 2802). 
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three years not to exceed $3 million dollars?67 There are approximately 10,672 licensees in the 
Marine Coast Service, and the Commission estimates that almost all of them qualify as ”small” 
businesses under the above special small business size standards. 

181. Fixed Mzcrowuve Services. Fixed microwave services include common carrier,m 
private operational-fixed?m and broadcast auxiliary radio services.*7o At present, there are 
approximately 22,015 common carrier fixed licensees and 61,670 private operational-fixed 
licensees and broadcast auxiliary radio licensees in the microwave services. The Commission 
has not created a size standard for a small business specifically with respect to fixed microwave 
services. For purposes of this analysis, the Commission uses the SBA small business size 
standard for the category “Cellular and Other Telecommunications,” which is 1,500 or fewer 
 employee^.^" The Commission does not have data specifying the number of these license- that 
have more than 1,500 employees, and thus are unable at this time to estimate with greater 
precision the number of fixed microwave service licensees that would qualify as small business 
concerns under the SBA’s small business size standard. Consequently, the Commission 
estimates that there are up to 22,015 common carrier fixed licensees and up to 61,670 private 
operational-fixed licensees and broadcast auxiliary radio licensees in the microwave services that 
may be small and may be affected by the rules and policies adopted herein. We noted, however, 
that the common carrier microwave fixed licensee category includes some large entities. 

Offshore Radiotelephone Service. This service operates on several UHF 182. 
television broadcast channels that are not used for television broadcasting in €he coastal areus of 
states bordering the Gulf of Mexi~o.’~’ There are presently approximately 55 licensees in this 
service. We are unable to estimate at this time the number of licensees that would qualify 86 
small under the SBA’s small business size standard for “Cellular and Other Wireless 
Telecommunications” ser~ices.”~ Under that SBA small business size standar8, a bwiness is 

”’ Amendment of the Commrssion‘s Rules Concarnrng Maritime Communications, PR Docket No. 92-257, Third 
Rcport and Order and Memorandum Opinion and Order, 13 FCC Rcd 19853 (1998). 
268 

nucrowave services (except Mulhpomt Dismbution Service). 

*” Persons eligible Undn par@ 80 and 90 of the Comnussion’s Rules can use Pnvate Opcrahonnl-Flxed 
Microwave seMces. See 47 C.F.R. Parts 80 and 90. Stahons in this service are called opnahonal-fixed to 
distmguish them kom common carner and public fixed stations Only the licensee nay  use the opemhonal-fixed 
station, and only for comtnunicahons related to the licensee’s commercial, mdusirirl, or safety operations. 

”’ Auxillpry Microwave Service is govemed by Part 74 of Title 47 of the Comssion’s  Rules. See 47 C.F.R. P.Wt 
74. Thls service is available to licensecs of broadcast stations and to broadcast and cable network entitles. 
Broadcast auxiliary microwave stlhond are used for relapng broadcast television signals from the studio to the 
nanrmtter, or between two points such as P main smdio and an auxiliary studio. The service also includes mobile 
television pickups, which relay signals from 8 remote locahon back to the sf-Jdia 
’’I 13 C.F.R. 0 121.201, NAICS code 513322 (changed to 517212 in October 2002) 

2’2 This service is govmed by Subpart i of Pnn 22 ofthe Comnussion’s Rulcs. See 47 C.F.R. 44 22.1801- 
22.1037. 
”’ 

See47 C.F R. 85 101 et seq. (formerly, Part 21 of the Commission’s Rules) for common carrier fued 

13 C.F.R. 6 121.201, NAICS code 513322 (changed to 517212 in October 2002). 
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small if it has 1,500 or fewer  employee^.^^' 

183. Wireless Communications Services. This service can be used for fixed, mobile, 
radiolocation, and digital audio broadcasting satellite uses. The Commission established small 
business size standards for the wireless communications services (WCS) auction. A “small 
business’’ is an entity with average gross revenues of $40 million for each of the three preceding 
years, and a “very small business” is an entity with average gross revenues of $1 5 million for 
each of the three preceding years. The SBA has approved these small business size standards.”’ 
The Commission auctioned geographic area licenses in the WCS service. In the auction, t h m  
were seven winning bidders that qualified as “very small business” entities, and one that 
qualified as a “small business” entity. We conclude that the number of geographic area WCS 
licensees affected by this analysis includes these eight entities. 

184. 39 GHz Service. The Commission created a special small business size standard 
for 39 GHz licenses - an entity that has average gross revenues of $40 million or less in the three 
previous calendar years.276 An additional size standard for “very small business’’ is: an entity 
that, together with affiliates, has average gross revenues of not more than $15 million for the 
preceding three calendar years.*” The SBA has approved these small business size standards?% 
The auction of the 2,173 39 GHz licenses began on April 12,2000 and closed on May 8,2000. 
The 18 bidden who claimed small business status won 849 licenses. Consequently, the 
Commission estimates that 18 or fewer 39 GHz licensees are small entities that may be affected 
by the rules and polices adopted herein. 

185. Multipoint Distribution Service, Multichannel Multipoint Distribution Service, 
and ZTFS. Multichannel Multipoint Distribution Service (MMDS) systems, often referred to as 
”wireless cable,” transmit video programming to subscribers using the microwave frequencies of 
the Multipoint Distribution Service (MDS) and Instructional Television Fixed Service (ITFS)?m 
In connection with the 1996 MDS auction, the Commission established a small bueinese size 
standard as an entity that had mual average gross revenues of less than $40 million in the 
previous three calendar y e u ~ . ” ~  The MDS auctions resulted in 67 ~ccessfu l  bidders obtaining 

”‘ Id, 

275 See lctter to Amy Zoslov, Cbief, Auctions and Industry Analysis Division, Wireless TelecemmunicatioM 
Bureau, FCC, fiem Ai& Alvarcz, Adteinrstrator, SBA (Dcc. 2,1998). 

276 See Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 6 H z  Bands, ET 
Docket No. 95-183, Reporf and order, 63 Pa 6079 (Feb. 6, 1998) 

’” Id 

278 See Letter to Kathleen O’Brien Hun, Chief, AUCtiOiis and Indushy Analysis Divisioq Winless 
Telccommunicahona Bureau, FCC, fiom Aida Alvrrrez, Adnurustrator, SBA (Feb 4, 1998). 

219 Amendment of P a m  21 and 74 of the GommCFrion ‘r Rules wifh Regard to Filing Procedures in the Multipoinf 
Distribution Service and in the Imtructionctl Television Fued Service and Implementation of Section 3090) afthe 
Communications Act - Competitive Bidding, MM Docket NO. 94-131 nnd BB DOCktt NO. 93-253, Rcpon md Otdcr, 
10 FCC Rcd 9589,9593 at para. 7 (1995). 

**’ 47 C.F.R. 8 21.961(b)(l). 
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licensing opportunities for 493 Basic Trading Areas (BTAs). Of the 67 auction winners, 61 met 
the definition of a small business. MDS also includes licensees of stations authorized prior to the 
auction. In addition, the SBA has developed a small business size standard for Cable and Otha 
Program Distribution, which includes all such companies generating $12.5 million or less in 
annual receipts.=’ According to Census Bureau data for 1997, there were a total of 1,311 fmr 
in this category, total, that had operated for the entire year.”’ Of this total, 1,180 firms had 
annual receipts of under $10 million and an additional 52 firms had receipts of $10 million or 
more but less than $25 million. Consequently, we estimate that the majority of providers in this 
service category are small businesses that may be affected by the rules and policies adopted 
herein. This SBA small business size standard also appears applicable to ITFS. There are 
presently 2,032 ITFS licensees. All but 100 of these licenses are held by educational institutions. 
Educational institutions are included in this analysis as small entities.”’ Thus, we tentatively 
conclude that at least 1,932 licensees are small businesses. 

186. Locul Multipoint Distribution Service Local Multipoint Distribution Service 
(LMDS) is a fixed broadband point-to-multipoint microwave service that provides for two-way 
video telecommunications.’M The auction of the 1,030 Local Multipoint Distribution Service 
(LMDS) licenses began on February 18,1998 and closed on March 25, 1998. The Commission 
established a small business size standard for LMDS licenses as an entity that has average gross 
revenues of less than $40 million in the three previous calendar years.”’ An additional small 
business size standard for ‘%very small business” was added as an entity that, together with its 
affiliates, has average gross revenues of not more than $1 5 million for the preceding three 
calendar years.z86 The SBA has approved these small business size standards in the context of 
LMDS auctions.=’ There were 93 winning bidders that qualified as small entities in the LMDS 
auctions. A total of 93 small and very small business bidders won approximately 277 A Blook 
licenses and 387 B Black licenses. On March 27, 1999, the Commission re-auctioned 161 
licenses; there were 40 winning bidders. Based on this information, we conclude that the 
number of small LMBS licenses consists of the 93 winning bidders in the fiat auction and the 40 
winning bidders in the re-auction, for a total of 133 small entity LMDS providers. 

~~ 

13 C.F.R. 5 121.201, NAICS code 513220 (changed to 517510 in October 2002). 281 

’ 8 ~  U.S. Ccnsus Bureau, 1997 Econode Census, subject Senes: hfomhon,  “Establishment md Firm ske 
(Including Legal Form of Org&tion),”Table 4, NAICS code 513220 (issued October 2000). 

’” In addition, the tenn “small entity” wthm SBREFA applies to small organuahons (nonprofits) and t0 S m a l l  
governmental ]WISdichons (cities, counties, toms, townships, villages, school datncts, and special drsmcts with 
populations of less than 50,000). 5 U.S.C. 15 601(4)-(6). We do not sollect mud fevenue dahi on ITFS IicmNb. 

’‘I See Rulemaking to Amend Parts 1, 2, 21, and 25 of the Commission ’f Rules to Redesignate the 27,s-29.S G h  
Frequency Band, to keallocare the 293-30.0 GHz Frequency Band, and to Establish Rules and Policiesfor Lor01 
Multipoint Distribution Service andfor Fixed Satellite Services, CC Docket No. 32-297, Second IbpOn and Brdcr, 
12 FCC Rcd 12545 (1997). 

2ii Id 

286 S e e d  

’” See LCRa to Dm Phfiyon, Chief, Wireless Telecommunicatlons Bureau, PCC, from Aida Alvarcz, 
Admustrator, SBA (Jan. 6, 1998). 
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187. 218-219 MHz Service. The first auction of 218-219 M H z  spectrum resulted in 
170 entities winning licenses for 594 Metropolitan Statistical Area (MSA) licenses. Of the 594 
licenses, 557 were. won by entities qualifying as a small business. For that auction, the small 
business size standard was an entity that, together with its affiliates, has no more than a $6 
million net worth and, after federal income taxes (excluding any carry over losses), has no more 
than $2 million in annual profits each year for the previous two years.’88 In the 218-219 MHz 
Reporf and Order nnd Memorundurn Opinion nnd Order, we established a small business size 
standard for a “small business’’ as an entity that, together with its affiliates and persons or entities 
that hold interests in such an entity and their affiliates, has average annual gross revenues not to 
exceed $15 million for the preceding three years.” A “very small business” is defined as an 
entity that, together with its afliliates and persons or entities that hold interests in such an entity 
and its affiliates, has average annual gross revenues not to exceed $3 million for the preceding 
three years.” The SBA has approved these size standards?” We cannot estimate, however, the 
number of licenses that will be won by entities qualifying as small or very small businesses 
under ourrules in future auctions of218-219 MHz spectrum. 

188. 24 GHz - Incumbent Licensees. This analysis may affect incumbent licensees 
who were relocated to the 24 GHz band h r n  the 18 GHz band, and applicants who wish to 
provide services in the 24 GHz band. The applicable SBA small business size standard is that of 
“Cellular and Other Wireless Telecommunications” companies. This category provides that such 
a company is Bmall if it employs no more than 1,500 persons.’92 According to Census Bureau 
data for 1997, there were 977 firms in this category, total, that operated for the entire year.m Of 
this total, 965 firms had employment of 999 or fewer employees, and an additional 12 firms had 
employment of 1,OOO employees or more.’” Thus, under this size standard, the great majority of 
firms can be considered small. These broader census data notwithstandiip, we believe that there 
are only two licensees in the 24 GHz band that were relocated Erom the 18 GHa band. TeligmP 
and TRW, Inc. It is our understanding that Teligent and its related companies have less than 

‘“ 
Forrtth Report and Order, 59 FR 24947 (May 13, 1994). 

’” Amendment of Part 95 of the Commission’s Rules to Provide Regulatory Flexibiliiy in the 218-219 MHZ 
Service, WT Becket No 98-169, Repart and Order and Memornndum Opimon and Order, 64 FR 59656 vov. 3, 
1999). 

Id. 

See Left= to Darnel B. Phythyon, Chef, Wireless Telecommunications Bureau, Federal Conimunicahons 

Implementation of Section SO9Q) of the Communications Act ~ Competrtrw Bidding, PP Docket No. 83.233, 

Co;mussion, fiom Ai& Alvarez, Adrmmstmator, Small Business Adnunistmation (Jan. 6, 1998). 

m 

*” US. Census Bureau, 1997 Econormc Census, Subject Smcs: Idomtien, ‘‘Employment Sue o f F w  Subject 
to Federal Income Tax: 1997,” Table 5, NAICS code 513322 (issued Oct. 2OOo). 

’94 Id. The census data do not provide a more precise estlmate of the number of firms that have employmcat of 
1,500 or fewer sqloyee8; the largest category provided is “ F m  with 1,000 employees or more.” 

’’’ Teligcnt acquired the DEMS licenser offustMnrk, the onIy licensee other h n  TRW in the 24 GHz band 
whose license has k e n  rnokfied to require relocation to the 24 GHz band. 

13 C.F.R. Q 121.201, NAICS code 513322 (changed to 317212 m October 2002) 
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1,500 employees, though this may change in the future. TRW is not a small entity. Thus, only 
one incumbent licensee in the 24 GHz band is a small business entity. 

24 GHz -Future Licensees. With respect to new applicants in the 24 GHz band, 
the small business size standard for “small business” is an entity that, together with controlling 
interests and affiliates, has average annual gross revenues for the three preceding years not in 
excess of $15 million?% “Very small business” in the 24 GHz band is an entity that, together 
with controlling interests and affiliates, has average gross revenues not exceeding $3 million for 
the preceding three years?” The SBA has approved these small business size standards?” 
These size standards will apply to the future auction, if held. 

189. 

190. Internet Service Providers. While internet service providers (ISPs) are only 
indirectly affected by ow present actions, and ISPs are therefore not formally included within 
this present IRFA, we have addressed them informally to create a hller record and to recognize 
their participation in this proceeding. The SBA has developed a small business size standard for 
Online Information Services, which consists of all such companies having $21 million or less in 
annual receipts.m According to Census Bureau data for 1997, there were 2,751 firms in this 
category, total, that operated for the entire year.m Of this total, 2,659 firms had annual rcceipte 
of $9,999,999 or less, and an additional 67 had receipts of $10 million to 524,999,999,’O’ Thus, 
under this size standard, the great majority of firms can be considered small. 

4. Demription of Projected Reporting, Recordkeephag, and Other 
Compliance Requirements 

191. We do not intend that any proposal we may adopt pursuant to this Notice will 
increase existing reporting, recordkeeping or othcr compliance requirements. Rather, WG seek to 
simplify T E W C  pricing and modify or clarify the Commission’s rules to help state 
commissions more easily develop UNE P ~ ~ C G S  and resale discounts that meet t h ~  statutory 
standards established by Congress in section 252(d) and to provide more certainty and 
consistency in state proceeding outcomes. 

5. Steps Taken to Minimize Significant Economic Impact on Small 
Entities, and Significant Alternatives Considered 

’% Amendments to Parts I .  2.87 and 101 of ihe Commission k Rules to License FLxedSmices at 24 GHz, WT 
Docket No. 99-327, Report and Order, 15 FCC Rcd 16934, 16967 (2000), S P P P L P O  47 C.F.R. § 101.538(a)(2). 

Docket No. 99.327, Report and Order, 15 FCC Rcd at 16967; see also 47 C.F.R. 8 101.538(a)(l). 

Tclecemmunicatians Bmau, FCC, ftem Gary M. Jackson, Assistant Admuustram, SBA (July 28, am). 
2w 

Ammdmentr to P a m  I ,  2.87 and 101 ofthe Commission ‘s Rules to License Fired Services at 24 GHz, W 

‘“ See Lemr to Margaret W. Wiener, Deputy Chief, AUC~IOM and industry Analysis Division, WirCleaa 

13C.F.R. # 121.201,NAICScode514191 (changcdto518111 inOstober2002). 
loo U.S. CCWJS Bureau, 1997 ECOQORUC Cennur, Subject Series: Information, “Rccelpts Size o f F m  Subject to 
Fcdml Incom Tax: 1997,” Table 4, NAICS code 514191 (issued October 2000). 

’O’ Id 
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192. The RFA requires an agency to describe any significant, specifically small 
business, alternatives that it has considered in reaching its proposed approach, which may 
include the following four alternatives (among others): (1) the establishment of differing 
compliance or reporting requirements or timetables that take into account the resources available 
to small entities; (2) the clarification, consolidation, or simplification of compliance or reporting 
requirements under the rule for small entities; (3) the use of performance, rather than design, 
stand&, and (4) an exemption from coverage of the rule, or any part thereof, for small 
entities.302 

193. We will consider any proposals made to minimize significant economic impact on 
small entities. The overall objective of this proceeding is to simplify TELRIC pricing while 
simultaneously improving the accuracy of its pricing signals. The Notice seeks commhlt on ~m 
approach that bases UNE prices on a cost inquiry that is more firmly rooted in the real-world 
attributes of the existing telecommunications network, rather than the speculative attributes of a 
purely hypothetical network. This may change the standards applicable to cost studies on which 
UNE prices are based and indirectly result in changes to rates for UNEs that competitive Ucs, 
including small carriers, order from incumbent LECs. 

194. State commissions stand to benefit directly to the extent that we clarify our 
TELRIC rules and provide more specific guidance so that state proceedings to determine 
pricing and the resale discount become a less complex and speculative process. Providing 
greater certainty and consistency in how to apply our rules could help make the regulatory 
process throughout states more efficient and streamlined, indirectly benefiting small entities 
which participate in these proceedings. Complicated and time-consuming proceedings may work 
to divert scarce resources !?om small camers that otherwise would use those resources to 
compete in l w d  markets. Moreover, to the extent that we may be able to enhance the T B W C  
ratmaking process, we may better be able to achieve the Commission’s goal of sending 
appropriate economic signals to the marketplace for efficient competition and entry among 
providers that include small entities. 

6. Federal Rules that May Duplicate, Overlap, or Conflict with the 
Proposed Rules 

195. None. 

C. Ex Parte Presentations 

196. This matter shall be treated as a “permit-but-disclose” proceeding in accordance 
with the Commission’s expane rules.Jo’ Persons making oral exparre presentations are 
reminded that memoranda summarizing the presentations must contain summaries of tlie 
substance of the presentations a d  not merely a listing of the subjects discussed. More than a 
one- or two-sentence description ofthe views and arguments presented generally is required.” 

~~ 

m2 5 U.S.C. 6 603(c) 
’” 47 C.F.R. 8 1.1200 etscq. 

Id. 1.1206@)(2). 
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Other requirements pertaining to oral and wntten presentations are set forth in section 1.1206(b) 
of the Commission’s rules ’”. 

D. Comment Filing Procedures 

197. Pursuant to sections 1.415 and 1.419 of the Commission’s rules,’w interested 
parties may file comments not later than 60 days after publication of this Notice in the Federal 
Register and may file reply comments not later than 45 days after the date for filing comments. 
In order to facilitate review of comments and reply comments, parties should include the name of 
the filing party and the date of the filing on all pleadings. Comments and reply comments must 
clearly identify the specific portion of the NF’RM to which a particular comment or set of 
comments is responsive. Each new section should begin on a new page. If a portion of a party’s 
comments does not fall under a particular topic listed in the Table of Contents, such comments 
be included in a clearly labeled section at the beginning or end of the filing. 

198. Comments may be filed using the Commission’s Electronic Comment Filing 
System (ECFS) or by filing paper cop~es.’~’ Comments filed through the ECFS can be sent 86 an 
electronic file via the Internet to <http://www.fcc.gov/cgb/ecfs>. Generally, only one copy of an 
electronic submission must be filed. If multiple docket or rulemaking numbers appear in the 
caption of this proceeding, however, commenters must transmit one electronic copy of the 
comments to each docket or rulemaking number referenced in the caption. In completing the 
transmittal screen, commenters should include their full name, US. Postal Service mailing 
address, and the applicable docket or rulemaking number. Parties may also submit m electronic 
comment by Internet e-mail. To get filing instructions for e-mail comments, commentms ehould 
send an e-mail to <ecfs@fcc.gov>, and should include the following words in the body of the 
message, ”get form.“ A sample form and directions will be sent in reply. 

199 Parties who C ~ C J Q S ~  to file by paper must file an original and five copies of each 
filing. Two (2) copies of the comments should also be sent to the Chief, Pricing Policy Diviaion, 
Wireline Competition Bureau, Federal Communications Commission, 445 12th Street, S.W., 
Washington, DC 20554 

200. Filings can be sent by hand or messenger delivery, by commercial overnight 
courier, or by first-class or overnight US. Postal Service mail (although we continue to 
experience delays in receiving U.S. Postal Service mail). 

The Commission’s contractor, Visttenix, Inc., will receive hand-delivered or 
messenger-delivered paper filings for the Commission’s Secretary at 236 
Massachusetts Avenue, NE, Suite 110, Washington, DC 20002 The filing hours at 
this location are 8 a.m to 7 p.m All hand deliveries mugt be held together with 

”‘ Id 5 1 1206(b) 

loo Id $5 1.415. 1419. 

lo’ See Electronic Filing ofDocnnrcwr~ 111 Riileniahirtg  proceeding^, 63 FR 24121 (1998) 
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rubber bands or fasteners. Any envelopes must be disposed of before entering the 
building. 
Commercial overnight mail (other than United States Postal Service Express Mail and 
Prionty Mail) must be sent to 9300 East Hampton Dnve, Capitol Heights, MD 
20743. 

U.S. Postal Service first-class mail, Express Mail, and Priority Mail should be sent to 
445 12th Street, S.W.. Washington, DC 20554. The Commission advises that 
electronic media not be sent through USPS 

All filings must be addressed to the Commission’s Secretary, Office of the Secretary, 
Federal Communications Commission. 

201. Documents in this docket are available for public inspection and copying during 
business hours at the FCC Reference Information Center, Portals 11,445 12th Street, S.W., Room 
CY-A257, Washington, DC 20554. The documents may also be purchased from Qualex 
International, telephone (202) 863-2893, facsimile (202) 863-2898. 

202. Written comments by the public on the proposed and/or modified information 
collections are due on the same day as comments on the NPRM, i t . ,  on or before 60 days after 
publication of the NPRM in the Federal Register. Written comments must be submitted by OMB 
on the proposed and/or modified information collections on or before 68 days after publication of 
the NPRM in the Federal Register In addition to filing comments with the SGCreFUy, a copy of 
any comments on the information collections contained herein should be submitted to Judith B. 
Herman, Federal Communications Commission, Room 1-CSO4, 445 12Ih Street, S W., 
Washington, D.C. 20554, or via the Internet tojbherman@fcc.xw, and to Jeanette Thornton, 
OMB Desk Officer, Room 10236 NEOB, 725 17Ih Street, N.W., Washington, B.6. 28563 or via 
the Internet to JThornto@~omb.eou YO\ .  

IX. ORDERING CLAUSES 

203. IT IS ORDERED that, pursuant to the authority contained in sections 1,4(i), 46), 
201-205,251,252, and 303 efthe Communications Act of 1934, as amended, 47 U.S.C. @ 151, 
154(i), 6) .  201-205,251,252. and 303, NOTICE IS HEWBY GIVEN efthe rulemaking 
descnbed above and COMMENT IS SOUGHT on those issues. 

204. IT IS FURTHER ORDERED that the Commission’s Consumer Information 
Bureau, Reference Information Center, SHALL SEND a copy of this Notice of Proposed 
Rulemaking, including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for 
Advocscy of the Small Business Administration. 

FE E M L  COM UNICATIONS COMMISSION 

Ar3d.A. %bL- 
-arl&e H Dortch I 

Secretary 
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